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THIS WORK is entered, ac- 
cording to Act of Parliament, in the 


egiſter Book of the STATION ERS 
Coy Ax; and whoever pirates the 


ſame, or any part thereof, will be pro- 


ſecu te. | 
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ADVERTI SEM ENT. 


We: oF ERROR are of ſome. 
antiquity, being plainly to be diſ- 
covered ſo far back as the reign of Milliam 
the Conqueror, which is a ſpace of upwards 
of ſeven hundred years ; for we find the 
forms of two ſorts of writs of error inſert- 
ed in the Regiſter of writs, preſerved in 
Chancery, a book peculiarly calculated (as 
it's title imports) for the repoſitory of 
precedents of the different kinds of writs, 
not only of ſuch as were introduced into 
our juriſprudence by the Norman ſubjects 
and followers of William, but .likewiſe of 
other writs which were framed by Maſ- 
ters. in Chancery. And this and other 
concurring teſtimonies make it evident, 
that the uſe of theſe writs of error was 
originally borrowed from the Frencb, by 
- whom it is termed propoſition de erreur. 
| "A.S-- But 
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. 

But controverſies upon writs of error, 
(and alſo upon writs of attaint ) are men- 
tioned by Cœꝶe &, to have been rare, during 
the reigns of ban III. Richard II. and 
Henry IV. but that they ſoon afterwards 
began to grow more frequent; inſomuch 
that, in queen E/izabeth's time, the gu- 
ment of errors was very common ; and cer- 
tain it is, that error makes the largeſt title 
in all Croke, and his contemporary re- 
porters. This general practice, therefore, 
gave riſe to the ſeveral ſtatutes, which were 
enacted in that reign, for the regulation of 
theſe ſuits ; that of the 27th of Elizabeth 
being however the chief, and indeed the 
principal one, (ſaving ſuch as relate to 
coſts, and the inferior courts of record) by 


which they are governed at this day. 


That it is to writs of error we are in- 
| debted for. our ſettled law caſes, ſome 
writers have not heſitated to affirm ; who 
have alſo added, that determinations of the 
Exchequer Chamber ; (and the ſame too, 
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, 6 Report. Higgens's cale, 
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we preſume they meant, of the other re- 
ſorts of juſtice upon writs of error,) like 
the laws of the Medes and Perſians, have 
ſeldom undergone contradiQtion or altera- 
tion: the right of the ſubje& to appeal 
being a fundamental principle of tho con- 
Aicution. | 5 | 21 


This publication includes every thing 
that is neceſſary for the management of 
ſuits founded upon writs of error; Which 
ſuits are in general of twice as long dura- 
tion as any other, except thoſe in the courts 
of equity: for it contains, what the title 
page ſets forth, not only the law of the 
land, and the practice of the reſpective 
courts at Weſtminſter, (into which only 
writs of error can be brought in this king- 
dom ;) but alſo the coſts of ſuit, and pre- 
cedents of the pleadings, &c. in great va» 
riety : the whole being formed upon a 
plan to put it in the power of every prac- 
ticer of the law, to conduct theſe litiga- 
tions (pro and con.) to the beſt. advantage, 
without having rocourle:- to any other 
aſſiſtance. | 


Law 


5 11 * 

Law books in general are ſaid to conſiſt 
of collections; (and from the nature of 
the ſubject, muſt do ſo in ſome degree: 
but then it has alſo been obſerved, and 
found to be true by thoſe who have made 
the experiment, that the taſk is much 
more troubleſome in the lau, than in any 
other profeſſion or ſcience: for almoſt all 
other ſubjeQs are treated of, and diſcuſſed, 
with connexion and regularity: whereas 
the law is not; but, on the contrary, is 
with difficulty capable of it. Yet will 
it be found, that the practical part of the 
Law and Pradtice of writs of error, to- 
gether with a very conſiderable ſhare of 
the precedents, &c. are intirely new. 


The precedents interſperſed in the pro- 
ceedings, and thoſe of ſpecial writs of exe- 
cution, and ſcire facias, after affirmance, 
nonpros, and reverſal of judgments, (which 
are depoſited in chapter the laſt;) will be 
found equally uſeful with the reſt of the 
contents; as we dare pronounce them thi 
moſt correct of any that have ever yet ap- 
peared in print. The declarations, for 

4 | example, 
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example, to ſay nothing of the other 
pleadings, are drawn in a ſuperior manner 

to any that are now current in the profeſ- 
ſion, (not excepting thoſe of the famous 
Mr. Warren :) and as they run on general 
matters, which are wanted almoſt every 
term, ſo can they be tranſcribed herefrom, 

. and made to ſerve, occaſionally, for other 
cauſes beſides thoſe in error, with the 
greateſt facility; any one of which pre- 
cedents ſingly, coſt more than the price 
of this whole work. 
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CHAP. TI. 


Rom what courts, and into what cou ris, and 
in what caſes, a writ of error lies. 


c HAP. I. 225 
45 of es relating to worits A error. 75 


ontaining the —_— under 2 writ #3 error.” 
In the Common Pleas. 


CHA F. IV. 


* bail in error. 
CHAP. V. 
The original writ, 0 


c HAP. VI. 2 
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'N 7 E N E 81. 
'c H A T VII. 
In the King's Bench. 


The ſcire facias quare executionem non. 
C HAP. VIII. | 
The aſſignment errors. 
c FH AP. * 
7 be writ of certiorari. 
C H A P. X. 

The joinder i in error. 
CHAT. M. 
ARR... 
© H A P. x11 


* n. afignment of errors that there is not any 
wuarran: of attormy. 


CHAP. PS 


Certiorari 10 certify warrants of attorney. 


CHAP. A XV 
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rolls. 1 


C HAP. XVII. 
The diverſity of errors. 


in fact. 
Ln f in law, 
* „ 


c HA F. XVII. 


Containing the proceedings in the Exchequer 
„ * * 
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The Certiorari „ of bi 2 Jail, ey 
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cH A b. . 


Error affgned in ibe Enchoquel Chamber 


M CHAP. XXI. 
Containing the proceedings in the Houle of Lo20s-”, 


| CHAP. XXII. 


A writ of error to reverſe a Jaden given in 
8 _ the King s Bench in Ireland. 


+ HA P. XXIII. 


Supplemental caſes determined in the caurts of 
ON. Bench, and Common Pes Wl 
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CHA * XR. 8 
2 be dotirine of cofts in error. 3 g 


EC HAT; XXV. 


e the fees and diſburſements, 

In error from the Common Pleas 4 the * 8 
Bench. 

For the plaintiff in error. 


CHAP. XXVI. 
Cofts for the defendant i in error. 


From the Common Pleas t0'the King's Bench, 


From 
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C XXVII. 
Coels of the defendant in error. 
the King $ Fic to , #be mann. 
P . XXVIII. 

| 7 be 5 in errors cofts. 

In the Exchequer Chamber. 

C. H A P. XXIX. hy 

© The cofts of the plaintiff in error. 
In Parliament. * 


c HAP. The laſt. . 


C ontaining authentick precedents of ſpeci al rite 


of execution, and ſcire facias, after affirmance, * 
non- pros, and reverſal of judgments. 
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Containing the general proceedings in the Exche- 


quer Chamber. 
THE 
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From what courts, and into what courts, 1 
and in what caſes, a writ off error 


A 8 5 e oY 
War or ERRo lies for ſome ſuppoſed Finch, L. 3 
miſtake in the proceedings of a court of 484 #2 


record; for, to amend errors in a baſe court, 4.3 
not 'of record, a writ of faux judgment lies. 
The writ of error only lies upon matter of 
law ariſing upon the face of the proceedings; 
ſo that no evidence is required, to ſubſtantiate 
or ſupport it; and there is no method of re- 
verſing an error in the determination of facts, -7 
ariſing upon the of the action, but by 
| ro 44 an 
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ͤke Lum and Praitice 


an attaint, or dx trial, to correct the miſ- 


— 


= _ takes of the forme verdict. 


A vit of error lies from the inferior courts 
| of record in England into the King's Bench, and 
not into the Common Pleas. (Finch. L. 480. 
—_ 5 Dyer 250.) - Alſo from the King's Bench in 
>. dreland, to the King's Bench in England. It 
=. likewiſe may be brought from the Common 

1 Pleas at Weſtminſter to the King's Bench; and 

then from the King's Bench the cauſe is re- 
1 moveable to the houſe of lords. From pro- 
cceedings on the law ſide of the exchequer, 
au rit of error lies into the court of exchequer 

EE > 1 Cchamher, before the lord chancellor, lord trea- 
—_—— ” * 21 the judges of the court of King's 

EF + Benth and Common Pleas: and from thence it 

.  # lies to the houſe of geers. From proceedings 

| in the King Beg in debt, detinue, cove- 
1 nant, account, , ejectment, or treſpaſs, 
8 originally begun therein by bill, (except where 
the king 1s party) it lies to the exchequer 
chamber, wetore the juſtices of the Common 


P Pleas and Barons of the Exchequer; and from 

8 © & 1 2 
tttzhence allo to the houſe of lords. (Statute 27 
X " +» Eliz. c. 8.) But where the proceedings in 
< the King's Bench do not firſt commence there- 


uin by bill, but by original writ ſued out of 
=. chancery, this takes thecaſe out of the general 
bs rule laid down by che ſtatute z (1 Roll. Rep. 
22064. 1 Sid. 424. 1 Saund. 346. Carth. 180. 

Comb. 295.) fo that the writ of error then lies 

without any intermediate ſtage of appeal, 
directly to the houſe of lords, the dernier re- 
ſrt for the ultimate deciſion of evety civil ac- 
tion. Each court of appeal, in their. teſpec- 

£ ene 
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tive ſtages, may upon heating the matter of 
law, in which the error is ed, reverſe or 
affirm the judgment of the inferior courts; | 
but none of them are final, ſave only the houſe - 
of peers, to whoſe judicial deciſions all other 
tribunals muſt therefore ſubmit and conform 


their own. 


A writ of error alſo lies from all inferior And from eri- 
criminal juriſdictions to the court of King's bes... gg 
Bench, and from thence to the houſe of lords ; n 
and may be brought for notorious miſtakes in 
the judgment or other parts of the record: as 
where a man is found guilty of perjury and 
receives the judgment of felony, or for other 
leſs palpable errors; ſuch as any irregularity, * - 
omiſſion, or want of form in the proceſs of 
outlawry, or proclamations; the want of a 
proper addition to the defendagt's name, ac- 
cording to the ſtatute of adgitzons; for not pro- 
perly naming the ſheriff or other officer of the 
court, or not duly deſcribing where his coun- 
ty court was held; for laying an offence com- 
mitted in the time of the late kin to be done 
Againſt the peace of the preſent ; and for many. 
other ſimilar cauſes, which (though allowed 
out of tenderneſs to life and liberty) are not 
much to the credit or advancement of the 

national juſtice, Theſe writs of error to re- 
verſe judgments in caſe of miſdemeanors, are 
not to be allowed of courſe, but on ſufficient 
probable cauſe ſhewn to the attorney-general, 
and then they are underſtood to be grantable 

of common right, and ex debito juſtitiæ. But 

writs of error to reverſe attainders in capital 
Caſes are only allowed ex gratia; and not 

B 2 withour 
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= The Law and Praitice 
: without enpreſs arrant under the king's fign 
manual, or at leaſt by the conſent of the at- 
1 Vern. 170. torney-gegeral. Theſe therefore can rarely 
175. be brought by the party himſelf, eſpecially MM 
| where he is attainted for an offence againſt 
the ſtate: but they may be brought by his 
: heir, or executor, after his death, in more fa- 
" + vourable times; which may be. ſome conſo- 

lation to his family. | 


The effect of falſifying, or reverſing an 
ovtlawry is, that the party ſhall be in the ſame 
. plight as if he had appeared upon the capias: 
* and, if it be before plea pleaded, he ſhall 
be pyt to plead to the indiftment; if after 

tion he ſhall receive the ſentence of 
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» con 
1 the law: for all the other proceedings, except 1 
1 only the proceſs of outlawry for his non- ap- I 
N pearance, remain good and effectual as be- 
1 fore. But when judgment, pronounced upon 4 
44 conviction, is falſified or reverſed, all former 
| proceedings are abſolutely ſet aſide, and the ll 
' party ſtandg as if he had never been at all ac- 
Wi cuſed, reſtored in his credit, his capacity, his © 
' 8 blood, and his eſtates: with regard to which I 
+ IN laſt, though they be granted away by the 5 
| crown, yet the owner may enter upon the 
= - grantee with as little ceremony. as he might 
_ - Hwk, enter upon a diſeiſor. But he ſtill remains I 
4 FP. C. 402. liable to another proſecution for the ſame of- 3 
4 | 3 fence : for, the firſt being erroneous, he never | 
+ if was in jeopardy thercby *. 
* See Chap. XXIV. 
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ok Writs of Gr:. 4 
But without a judgment, or an award, in 1 Joſt, 288. 
the nature of a judgment, no writ of error  _ 
lies; for the words of the writ are, i judicium 
| redditum /it ; and although in caſes of outlawry, 
the judgment is given in the county court, 
which is no court of record, yet when the 
ſheriff returns the exigent whereby the out- 
lawry appears of record, or the outlawry be 
removed by a certiorari; then a writ of error 
lies. - | 


„bc ES 


In the regiſter there are two writs of error: 
The firſt, To remove the record. 

The ſecond, Quod coram vobis refidet. . 
Writ of error, quod coram vobis refidet. 


Writ of error in B. R. to reverſe a Fine, 3 Lev. 106. 
upon which the tranſcript, and proclamations 1 & Bows 
are removed, and after the plaintiff becomes ä we 
nonſuit; now another who hath cauſe may  . 8 
have a writ of error, quod coram vcbis ręſidet. x 


== There is another writ of error, Tam in red- 
(ilione judicii, quam in adjudicatione executionis : 
which may be brought by bail upon a judg- 
ment recovered againſt them by /cire facias *. 
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The writ of error is in nature of a commiſ- Cr. Jae. 616. 
ſion, or rather a certiorari ; it is not an action 3 N 
to recover any thing but to reſtore to what TY 
was loſt, and to diſcharge of damages, and 88 
fines: therefore in error to reverſe a judg- Palmer. 151. 
ment in ejectment, outlawry againſt one of Bethel er a 
the plaintiffs is no plea. ee - 
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See error in parliament, 
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Godb. 66. 68. The defendant __ day in court by the 


God. 44 writ of error, yet by the ſcire facids which i is 
ſued out upon it he hath a day, | 


It is to be d irected to thoſe before n the : | 
judgment was given, as an habeas corpus is al. 
ways directed to him that hath he cuſtody of 4 

: . the body. n 
N | 

Ell. Go. If a writ of error be directed to the mayor, 
Spry v. Mil- aldermen, and recorder of Lanceſton in Cornwall, 
lar, and'the record is certified by the mayor, alder- 
| man, and deputy recorder; the court being held | 
by letters patent: this is not well certified; 
for as much as this ought to be certified in the | 
names of the judges of the court; and it doth | 
not appear by the letters patent that the re- 
vonder had er to make a deputy. 


2 


2 Nel. Abr. For variahah between the original writ and 
714.715. declaration, or want of an original, Sc. and 
* s. where proceedings are ſo erroneous as not to 
be amended, for faults in verdicts, executions, 
&c. and where any thing material is omitted 
in a judgment; a writ of error lies, and the 
judgment ſhall be reverſed. So where: the 
ſtiles of inferior courts are wrong, or inſuffici- 
ently named, Cc. their * may be re- 
verſed. af 
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455 of i relating to writs 97 


error. 


5 Edw. 1. 2 & 10 Edw. III. c. 25 W. „ 


* 
ARS the bringing a writ of error 0 ; 
the palace court into the Ning 5 Bas 


14 Edw. III. c. a 3 7 28 Ed. III. bar 10. 


- mayor, ſheriffs and aldermen of Lon- 
don to cauſe errors Sc. to be redreſſed. 


31 Edu. III. c. 12. . panes . FE Fe 


Erroneous judgments given in the exche- 
quer to be corrected before the chancellor, and 
treaſurer, barons, and Juſtices. rg | 5 


9 R. II. 0. 8. 


Gives a writ of error to him in reverſion, 
his heirs, or ſucceſſors, upon judgment againſt 
tenant for life, &c, and by W to him in 
remainder. 


9 Hen. V. c. 4. & 4 Hen. VI. c. g. 


4 


Alſo _ to writs of error. 


8 Hen. VI. c. 12©& 15, f J 


The judges may reform defects in records, 
proceſs, plea, warrant, writ, panel, or return z 
| N in appeals, indictments of fclony, or 
4 | treaſan. 


91 44 TieLaw ond _— 


"OF proper names, ſirnames, and addi.1ons left 


3 SW -.wrigs of proclamation Toy to 1 H. 5. 5. 
* e additions.) * A 
| 3 Hen. VII. c. 10. 


4 Where any perſon bound by a judgment 
mall ſuc (before execution had) a writ of er- 


the writ diſcontinued, or the party become 
vonſuit, the perſon againſt whom ſuch writ is 
don ſhall recover his coſts and A. ; 


1 32 Hen. VIII. c. 30. 


* 


®. Relites allo to error. 
5 1 . | 34 Hen. VIII. C. 16. 


ttesſon. 2 of the ſame, and ſi ſtance 


out in original writs, exigents, and in ochers, 


td scor do reverſe it: if the judgment is affirmed, 
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1 Erroneous judgments before the juſtices of 
1 grand ſeſſion in Wales, ſhall be reverſed in B. 
9 R. in England, if in a plea real or mixed. But 
. for perſonal matters, to be redreſſed before 
8 the prefidenc and counſel in Wales. 
"Wi 18 Eliz. c. 14. 
Wk Enacts that after verdict in any court of re- 
Will cord, no ftay or reverſing judgment upon 
1 writs of error, for want of form in any writ, 
original or judicial, count, declaration, plaint, 
i} bill, ſuit or demand, or by reaſon of any im- 
11 perfect or inſufficient return of the ſheriff, or 
_ other officer, warrant of attorney, or default 
Wh in, progreſs upon or after aid prier and 
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ok Writs. of Erro: 
- Extends: not to felony or murder, nor to 
any writ, bill, action, or information, 87 


penal ſtatutes. 4 


23 Eliz. c. 3. 


cerning them may be inrolled, and ſhall not 
be reverſible for falſe latin, raſure, interlin- 
ing, miſentering, miſreturn, or nonreturn f 
the ſheriff, or any other matter of form, and 
not of ſubſtance. 


27 Eliz. c. 8. 


| EnaQts, * Thar where a judgment is given 
* in the King's Bench, in debt, detinue, cove- 
&* nant, accompt, action upon the caſe, ejettione 
* firme, or treſpaſs, firſt commenced there 
(except where the queen is party,) the 
* plaintiff or defendant, may ſve forth of the 
* chancery a writ of error, commanding the 
chief juſtice io cauſe the record to be 
« brought before the juſtices of the Common 
* Pleas, and barons of the exchequer, into 
* the exchequer chamber; which juſtices 


the corf) ſhall have power to examine, re- 


„ yerſe, or affirm, the ſaid judgment: other 
* than for error concerning the juriſdiction 
ce of the King's Bench, or want of form in any 


« writ, return, plaint, declaration, or other 
« proceeding. And after ſuch judgment is 
© reverſed or affirmed, the ſaid record ſhall 
«© be remanded, that the King's Bench may 
* proceed thereupon as ſhall appertain: yet 
e ſuch reverſal or affirmation ſhall not be 5 
fina 


Fines and recoveries, and all mattets con- 


* and barons, or any i of them, (being of Cr. Jac. 663 | 
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=. ,1;Adfs verdict, execution ſhall not be ſtayed 


| E tract, without bail in double the ſum reco- 
3 E. . N . vered, to pay (if judgment affirmed) 4 da- 


3 deen but ought to be literally taken. 


| The Law and"Praffice 
e Gat bur that the party who finds himſelf 


t grieved; may * in 9 as abe. 
kore 


i 

ro 27 Eliz. c. 9. 
©. Ordains that the act of 23 Eliz. c. 3. ſhall 

extend to fines and recoveries in Wales. 


a 


7 2 P » * 55 ors 


, 31 Ela. « c. ppl 5 


8 "Thane: mR of the chancellor ſhall not 
— make a diſcontinuance of the error in the ex· 
chequer —— | 


mY 


And for er 8 ſued upon a judg- 
ment in the King's Bench, three of the juſtices, 
or batons, may adjourn | it, and 1 it ſhall be no 
diſcontinuance. 
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by writ of error, in actions of debt or con- 


eee 


Gale & Till, It was held that an alderman who brings 
4 Mod. 244. error ſhall not give bail, though, not except- 
has by the ſtature, neither ſhall be pay coſts. 


Judgment on bail bonds and bonds for 
1 of covenants are ena. 


rene. 
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This act extends not to executors or my 
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21 Fac. I. c. 13. LE 

After vetdict judggththt ſhall hot be ſtayed 

or reverſed upon a writ of error, for any 
variance in form only between the. original 

writ, or bill, and the declaration, plaint, or. 
demand, of for want of an averment of the, © | 
party's life; ſo as it be proved he or they be... + S 6 
in liſe, or awarding vehire, babeas cop rr 
diſtringas, to a wrong office upon any, inſult." 
cient ſuggeſtion ; or that the vine was in 
ſome part miſawarded, or ſued out of more 
or fewer places than "ought; ſo as ſome one 
place is rightly named, or for miſnaming any 
of the jurors in the ſirname, or addition, fo 

as conſtat de perſona, or for want of a return 

to any of the writs, ſo as a panel is returned 

and annexed thereto; or that the officer's 

name is not ſet to the return, fo as it js prov- 

ed the writ was returned, or by reaſon that 

the plaintiff in gjectione firmæ, or in any per- 
ſonal action, being under age, appeared by * 

. - | « >, 

attorney and the verdict paſſed for him. But 
extends not to felony, murder, treaſon, or *'' * *' 
to any writ, bill, action or information upon 
penal ſtatutes. | | 


Wha 


13 Car. II. c. 2. 


After verdict execution ſhall not be ſtayed 
by writ of error in an action of debt on 
2 Ed. 6. for not ſetting out tithes, act ion on 
the caſe on aſſumpſit, trover, covenant, delinue, 
or ireſpaſs, unleſs bail given as directed by 
3 Jac, 1, to pay coſts. and damages. 


* 
F «6 
. * 
„ 


— 


12 be Law and. Pace. 
| | 16 Car. I. * ; / 
: The not coming of. the lord 8 
1 lord treaſurer or either of them at the day of 
| the return of any writ of error, by virtue 
” of 31 Ed. 3. ſhall, not abate or diſcontinue. 
- ſuch writ ; bur if both or either chief juſtice 
lord chancellor or lord treaſurer come, 
v. a Car; 2. tl > fuir ſhall proceed; provided judgment be 


not given uoleſs both the lord chancellor and 
lord treaſurer are preſent. wy” 


: 


16 & 17 Car. II. . 


5 Stiled in 1 Ventr. 100. an omnipotent 
| a&) Enacts that after verdi& execution ſhall 
Abe ſtayed or reverſed for informality, in 

not producing any deed, adminiſtration, want 
of pledges, vi et armis, contra pacem, miſtake 
of ane name or ſirname, ſum of money, 
day, month, or year, in the record (whereto 
ths defendant m_w have demurred. ) f | 


„Mor. execution impeded by a writ of error 
in any perſonal action or in dower or gjectione 
Arms, (after verdict) unleſs bail ſhall be 


given. 


Exception, Error brought by executors, and admini- 
| ©  ſtrators, popular actions, actions on penal 
ſtatutes (except on 2 Ed. 6.) indictments, 
preſentments, informations, and appeals, are 
1 


* Writs of error from inferior courts are 
ſuperſedeas's when allowed without bail, be- 


Mz iog left out of the above acts. 2 


X 9 y A 
3 1 . IS PEN; — 
5 5 


This act made perpetual by 22 C 23 Perpetual, 
Car. 2. c. 4. > ws Saks 1 oy 5 : 


20 Car. II. c. 4. he en. 
* F Y & 


Judgment may be given in a writ of error | 
in the Exchequer in the preſence of "the lord +15 4452 
keeper of the great ſeal, rotwithſtfinding tig 


vacancy of lord treaſurer. tb - 
.- Wo 66. 14,5976. >. 1 


An act made 17 Car 2. c. 8. enacting that 
in all actions real, perſonal, or mixt, the death 
of either party between verdict and judgment, 
ſhall not be alledged for error, is made per- 
petual. 1 Jac. 2. c. 17. 1 
Counſel prayed abatement of a writ of 3 Keb. 205. 
error on 16 & 17 Car. 2. by affidavit of 218. 629, 1 
ceſtui que vies death after judgment two days vids þ 1 
and by the act the damages are to be from the 
Judgment affirmed in error, which was a term 
after-arimted by the courr; ED 


8 & and ꝗ V. III. c. 11. 


Relates to coſts in error after judgment 
on demurrers, but dont extend to executors; 


11& 11 V. III. c. 14. % 


No fine of recovery, judgment in any real 
or perſonal action after iſt May 1599. ſhall 
be reverſed for error unleſs commenced and v. pio. 373 
proſecuted with effect, within twenty years Cro Jac. 
after levying ſuch fine, &c. but perions in- 353. 
titled to ſuch writs of error being under age, 


covert 


= The Law and Putte 
covert, non compot mentis, impriſoned, or be- 
ypond ſea, when the title accrued, may bring 
error if twenty years are paſt, provided they 
do ſo within five years * their being of 
age, Ce. a 


eur: 237. The court refuſed to > quach 8 a writ of error 
brought after twenty · nine years had ener 
>” a * the judgment. 


4& 5 Ann, c. 16. par. 25. 
+ > Relates to coſts. | 
' 9 Ann. c 16. 5G. I. c. 13. 


+, ns Writs of error varying from the original 
« record, or defective, are amendable by the 


court. 


And after verdict in any court of record, 
judgment ſhall not be ſtayed, or . reverſed, 
upon a writ of error, for any defect in form 


or ſubſtance, in any bill, writ, Sc. or for 
variance in ſuch writs Rom the declaration or 


Strange 807, other proceedings. 


Error returnable before judgment obtain- 

= ed, is ſuch a fault as is not amendable by this 

| March 140. act: but held by the laſt caſe that if 1 

5 8 before the judgment, it is good, being the 
uſual courſe of practice for preventing and 
ſuſpending Executions. 


- 


— . J 3 61 
£ + 


of Weis ot «9 4 F 
ep A P. m. 


| Containing he 8 under a writ 


4 F. . of error. * 


In AY Common Pleas. 


when the defendant intends to nv a 
writ of error. 


In mel * care ſhould be taken to have 


coſts allowed by the prothonotaries for ſuing 
out an original writ, which becomes neceſſary 
in all mn commenced in this courtby common 
capias ad . reſpondendum, when' a writ of er- 
ror is brought, in order to warrant the 
ceedings: the neglect whereof is attended 
with ſerious conſequences. 

Theſe coſts are to be added to thoſe of FA 
action before allowed on the taxation, and 
will be more or leſs in ambunt according to 
the number of counts, and the damages of the 
declaration; not the damages recovered 
the judgment; but thoſe of the declaration: 
for by the damages of the declaration alone, 
is always charged the king's fine, which en- 
creaſes proporttonably as thoſe” damages are 
laid higher than 40 J. but if 40. exactly, gr 
lower, no Une? 1s- payable. 


14 
» 444 


* Lb 


HE plaintiff's attorney generally knows 1 


* 


Precips for, . Middleſex. Writ of error for John Gregory, 
the writ of 


error. 6; 


| ® 
This writ of error e malt be taken 


phen Hough, Eſq; at we, chambers ef-the-ehiief 


4 A * te writ f 


error. 


Direction: 


A præcipe is ; to be dab the curſitor of 
that cbunty in which bo venue is laid; thus, 


at the ſuit of Ann Hook, on a judgment in 
caſe in ihe ( ommon . of Eaſter term, 


1779- 
May 10, 1779. 


The curſitors office is in chancery-lane. 
Pay for the writ of error, 13s. and 69. unleſs 
wanted before the next ſeal; in which ſs 


extra fees muſt be paid. 


_ Fen, attorney. 


* 7 


It muſt be allowed and ſeryed EV ſuit- 
able expedition; for until that is done, nei- 
ther the perſon or property of the defendant 
are ſecure from being taken in execution. 


to and left with the cler the errors, Ste- 


* N, . low L Ak 

The clerk of the errors takes down the 
names and abode of the attornies on both 
fides, to know where to ſend to them in * 


i ” 
. 
» 


Progreſs of the bulineſs. 


Pay for allowing the At of error in this 


court 27. 25. 6g. upon payment whereof the 
. Clerk 


fk of = errors WE the allowance in 


t in this form R119 | OY 
. „ * „„ 
* | & F 2 


. , 5 


* 


ot n 
7 hows 3 a 


— in ob cauſe, 


Ibis 9 ay, 1779, 
6 Hough, | | 
RS _ ol 4 of the errors. 0 at 
rv. 0 copy on the plaintiff's attorney... 


The ſafeſt way is for the defendatit's ak- | 
torney to take out a rule to be preſent at 
taxing coſts, which is to be had at the ſecond- 
aries office in the Inner Temple. Pay for inngas C7 _ 

to ſ&ve a copy of it on the plaintiffs at / 
torney, —to beſpeak the writ of error without 
3 n ſeal _ be loſt; and 
to y to ſerve a copy of the 3 
. he attends the n. n 
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CHAP? we, = 
The bail * error. * . 


JF a prit of error be brought 3 
he that brings the writ, or that is plaintiff, 
in error, muſt in all caſes. find ſubſtantial 
pledges of proſecution or bail: (Stat. 3. * 
| c. 8. 13 Car. II. c. 2. 16 & 17 Car. II. c. 8. 
| to prevent delays by frivolous pretences to 
appeal; and for ſecuring payment of. coſts 
gs and damages which are now payable by the 
= © vanquiſhed party in all, except a few par- 
tt cular inſtances, by virtue of the fat. 3 
= Hen. VII. c. 10. 13 Car. II. cha. 8 hs FF; 
Alec. 11. 4 8 5 Ann. c. 164 


1 * * + "wh 
_ If therefore i is a bailable writ of error 
a under any of the foregoing acts of parlia- 
FP ment; bail muſt be given within four days 
2 1 next after the allowance thereof; otherwiſe 


= Role E. 16. the defendant in error 1s at liberty to levy 
© Car. II. an execution on the body. or goods of the 
plaintiff, notwithſtanding the exiſtence of the 


1 writ of ęrror, and the ſervice of the allowance, 
5 as before mentioned, 


+5 
bo 2 


Th prafice. Take he bail to the clerk of the errors. 
He enters their names and reſidence in the 
bail-book kept by him, and gets them pro- 
perly acknowledged before one of the judges. 

Notice hereof in writing muſt be ſerved as 
in other cone of bail, "wy adding the words, 


in error, 1 ae vl 
the e plainti in error, 


as Ride: : 


1s the Common Plegg. | 


In error. John Gregory pi 
and 


© Between 
= « Aga Hook defendant. 


* 


55 Mr. Den, 


e error brought by bim, before the honourable 
| Mr. juſtice Gould, at bis * houſe in Lincolns- 
inn- fields, and their names are, John Eriendly 
of Duke: ſtreet, in the pariſb of Saint” Margaret 
Weſtminſter, in the county , Middleſex, 
Gentleman, and. Richard Goodwill of Parlia- 
ment- ſtreet, in ihe ſame pariſh and county, 
Gentleman. Dated ”Y 20th * of > 
E770: . 

J am. 


* is 
R. Fen, len 
1 the plaintiff i in erer. 
©. * | 


£ 


* 
* : 1 - > 
— 


at On chambers in Serjeants Inn Chancery-lane. "op 


C 2 8 | 1.0 


4 5 
: o_ 9 1 Jn 
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— _ | — . 


Tate notice that ſpecial bail « was this day Put Notice of 
in in for the plaintiff in this cauſe, upon e writ bail in exror.. 


; +5 


2 
£ 
„ 


20 The Law and Pralzfce 


n 

Mo © +» "The defendant in error muſt except againſt 
: the bail in error within 20 days next after 
- Notice thereof duly ſerved, or the bail ſtand 


immoveable. | 
16 & 17 Car. IL 


In ejectment, after verdict and erte there- 
on, the plaintiffs own recognizance is fuffi- 
2 cient, without any other ſurety : he becomes 
1 bound in double the value of one year's rent; and 
mmmuſt be examined on taking his recognizance 

- if he is worth ſo much ; but if he finds bail, 
by he need not be bound himſelf, . In doter on 
1 error brought the plaintiff hath the like pri - 
1 vilege. 85 


As ſoon as the exception is entered againſt 
the bail, take out a rule from the clerk of the 
errors for better bail. Serve a copy, and if 

the bail do not juſtify themſelves in four days 
after the ſervice, the defendant in error will 
1 be at liberty to ſue out his execution on the 
e xpiration of the ſaid four days. 


| Unleſs the plaintiff in the writ 


e error puts in better bail 

be: tice hereof. given to the, ſaid 

—_ - plaintiff, or bis attorney, ext- 
jy | cution will iſſue. 


3 Hougb. 
clerk of ibe errors. 
After 


+44 


— 
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* * 2 *_ 


_ _ . n 


n . ² 1 n 


of Mrits of Erroz. 
After this rule is received, the following no- 


tice of juſtification of the bail is to bg re- 


turned. a 8 | * 


In the Common Pleas. 


In error, John Gregory plaintiff. 
etween | and | 
e Ann Hook defendant, 
Mr. Den, k | 


Take notice that John Friendly, and Richard 


Goodwill, the bail put in for the plaintiff in this 
cauſe on the writ of error brought by him, of 
whoſe additions and places of abode you have had 
notice, ill on, the firſt day of the next Trinity 
term, juſtify themſelves in this honourable court, 


as ſufficient bail for the ſaid plaintiff. Dated the. 


25th day of May, 1779. 
| Tam 


Yours, Oc, 


R. Fen. aa 


' plaintiff's attorney, 


If execution ſhould ifſue for want of bull, 


* 


or in default of juſtification, it only removes 


the ſuperſedeas to the firſt execution: the writ 
of error ſtands as good as before in all other 


reſpects, and the plaintiff. is ſtill at liberty ro 


proceed thereon to a reverſal of the judgment 


if he ſees occaſion, and if he ſucceeds he ſhall 
have reſtitution. 5 


MC a: All 


N 
8 
1 8 
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of 'Carſts of Etroz. 
Aſter this rule is received, the following no- 


Goodwill, ihe bail put in for the plaintiff in this 
cauſe on the writ of error brought by bim, of 
whoſe additions and places of abode you have had 
notice, will on, the firſt day of the next Trinity 
term, juſtify tbemſelves in this honourable court, 


25th day of May, 1779. 
Jan 
Yours, He. 


the ſuperſedeas to the firſt execution: the writ 
of error ſtands as good as before in all other 


proceed thereon to a reverſal of the judgment 
if he ſees occaſion, and if he ſucceeds he ſhall 
have reſtitution. | „ 

Fe 0 All 


* * e * * 
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tice of juſtification of the bail is to bg re- 


turned. rg oo 
In the Common Pleas. ba 
W John Gregory plaintiff. 
| etween and 
3 Ann Hook defendant. 
Mr. Den, 1 9 5 8 


as ſufficient bail for the ſaid plaintiff. Dated the . 


21 N. Fenn. 
pPlaintiſfs attorney, 
08 9 


If execution ſhould iſſue for want of bail, 
or in default of juſtification, it only removes 


Take notice that John Friendly, and Richard 


* 


reſpects, and the plaintiff. is ſtill at liberty to 


The Law and Pꝛackice 

All perſons who ſue out writs of error muſt 
be careful to have the bail ready to juſtify in 
due time; for the judges will on no account 
allow an hour's further time for the juſtifica- 
tion than the uſual courſe of practice admits 
of: becauſe they ſay that bail on an arreſt, 
and bail in error differ greatly: in the one, the 
plaintiff has proved the legality and juſtice of 
his demand; in the other it is dbubtful in the 
beginning, and very often unjuſt, and not re- 
coverable. | I 


No objection lies againſt the ſame perſons 
who became bail in the original action, being 
bail again in error, if able to juſtify as ſuch. 
Unleſs it is in parliament, where new bail 
mult be given. Os 


(ados of By the very nature of the recognizance, the 


bail cannot render to priſon the plaintiff in er- 
ror in diſcharge of themſelves : for the condi- 
tion is © That the plaintiff in error ſhall proſe- 
e cute his writ of error with effect; and if the 
« judgment is affirmed, ſhall ſatisfy the debt, da- 
mages, and coſts; together with ſuch coſts as 

* *« Hall be awarded by occafion of the delay of ex- 
& ecution : or elſe that the bail ſhall do it far 


n 


; 3 1 \ T : N e 4. . 
3 | kb O031307” 1/955: 


of carte of Etro. © 3p. 


0 H A p. v. NY 0 
Ti be Original Writ N 


N the next place it is incumbent on the 

1 attorney for the defendant in error to ſue 
dut an original writ; or the want of it will 
ſubje his client either to the payment of coſts 
in error, including the writ of error itſelf, or 

| to areverſal of the judgment, if he proceeds; 
except in ſuits againſt attornies and members 
of parliament by bill it is not neceſſary. 


16 der to the iNuing this original, a pre- 54 
cipe muſt be made for the curſitor of the _ 
N in which the venue is laid, thus: 


Middleſex, to wit. If Ann Hook ſhall give Precipe 5 A 
original. 1 
you ſccurity to proſecute her ſuit, then put 
under ſureties and ſafe pledges, Jobn Gre- IE 
gory, late of Weſtminſter, in the ſaid county n 
of Middleſex, yeoman, that he be before our "$6 08 
Juſtices at Veſiminſter, in fifteen days © ©. 
from the day of Faſter, to ſhew, FOR Special de- 7 
THAT WHEREAS, the ſaid John claration for 
on the iſt day of Zanuary in the year of the education 
our Lord 1779, at Weſtminſter aforeſaid, was of a young 
indebted to the ſaid Ann in 30 l. of lawfol ms | 
og 
money of Great Britain, for meat, drink, gchool, by 
waſhing, lodging and neceſſaries, care, ſkill, di- J. Lane, Eſq; * 
igence, and attendance, before that time found = 


2 * ” ” 


— — — - — : a — 
. 


” The firſt return of = 15 5 is of. 


N 


LD 1 
ee eee, * 
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TCbe Law and:Pzattice 


L "an provided for, and employed and beſtowed on 


Mary Gregory the daugbter of the ſaid John, at 


bis ſbe ſaid John's ſpecial inſtante and requeſt; 


and being ſo indebted the ſaid John in conſi- 
derationithereof, afterwards, (to wit) on the 
ſame day and year aforeſaid, at Weſtminſter 
aforeſaid, undertook and then and there 
faithfully promiſed the ſaid Ann to pay her 
the ſaid ſum of money whenever afterwards 
he the ſaid John ſhould be thereto requeſted, 
AND WHEREAS ALSO, the ſaid John 
afterwards, (to wit) on the ſame day and year 
aforeſaid, at Yefmin/ter aforeſaid,in conſidera- 
tion that the ſaid Aun, at the ſpecial inſtance 
and requeſt of the ſaid Jobn, had before that 
time found and provided for, and empltyed and 
beſtowed on, the ſaid Mary Gregory, tbe 
daughter of the ſaid John, other meat, drink, 
waſhing, lodging, and neceſſaries, and other 
care, ſkill, diligence and attendance : under- 
took and then and there faithfully promiſe 
ed the ſaid Ann to pay her ſo much money 
as ſhe therefore reaſonably deſerved to have 
of the ſaid John, whenever afterwards he 
the ſaid Jobn ſhould be thereto requeſted. 
And the ſaid Ann avers, that ſhe therefore 
- reaſonably deſerved to have of the ſaid Foby 
other 30/. of like lawful money, that is to 
ſay, at Weſtminſter aforeſaid, whereof the ſaid 
Jobn afterwards (to wit) on the ſame day 
and year aforeſaid there had notice. AND 
WHEREAS ALSO the ſaid Zobn 

_ afterwards to wit, on the ſame day, and 
year aforeſaid, at Weſtminſter aforeſaid, was 

- indebted to the ſaid Ann in other gol. of 
| =: - like 


* 


N 
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ke lawful money, for work and labour be- 
fore that time done and performed by the 
ſaid Ann for the ſaid Mary Gregory, the 
daughter of the ſaid Jobn, in inſtructing and 
teaching the ſaid Mary the French and En- 
gliſh tongues, muſick, dancing, writing, ad 
comps, needle-work, and good manners and be- 


ſtance and requeſt : and being ſo indebted, 
the ſaid John, in conſideration thereof, af- 
terwards (to wit) on the ſame day and year 
aforeſaid, at Weſtminſter aforeſaid, undertook 
and then and there faithfully promiſed the 

ſaid Ann to pay her the ſaid laſt mentioned 
| ſum of money whenever afterwards he the 


AND WHEREAS ALSO the 
ſaid Fohn afterwards, (to wit) on the ſame 
day and year aforeſaid, at W:ftminſter afore- 
ſaid, in conſideration that the ſaid Ann, at 
the ſpecial inſtance and requeſt of the ſaid 
Jobn, had before that time done and perform- 
ed other work and labour for the ſaid Mary 
Gregory, the daughter of the ſaid John, in 
inſtructing and teaching the ſaid Mary the 
French and Engliſh tongues, mufick, dancing, 
writing, accompis, needle-work, and good man- 
ners, and bebaviour : undertook and then 
and there faithfully promiſed the ſaid Ann, 
that he the ſaid Jobn would well and truly 
pay to the ſaid Ann ſo much money as ſhe 
therefore reaſonably deſerved to have of the 
ſaid Jobn, whenever afterwards he the ſaid 
Jobn ſhould be thereto requeſted : and the 
ſaid Ann avers, that ſhe therefore reaſonably 

deſerved 


baviour, at his the ſaid John's ſpecial in- 


ſaid John ſhould be thereto requeſted. 


: * 
N 
* 
* . 
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"deſerved to have of the ſaid John other gol. 
of like lawful money, that is to ſay, at 


We/imin/ter aforeſaid z whereof the ſaid John 


afterwards, (to wit) on the fame day and 


year aforeſaid, there had notice. AND 


WW HEREAS ALSO the ſaid Fobs 


afterwards, (to wit) on the ſame day and 
year aforeſaid, at Veſtminſter aforeſaid, was 


indebted to the ſaid Ann in other 30. of 


like lawful money, for diverſe goods, wares, 
and merchandiſes, before that time bargained 


and ſold by the ſaid Ann to the ſaid John, and 
delivered to the ſaid Mary Gregory, the daugh- 


ter of the ſaid John, at his ſpecial inſtance and 


requeſt, And being fo indebted the laid 


Jobn in conſideration thereof afterwards (to 
wit) on the ſame day and year aforeſaid, 'at 
Weſtminſter aforeſaid, undertook and then 


and there faithfully promiſed the ſaid Ann 


to pay her the ſaid laſt mentioned ſum of 
money, whenever afterwards he the ſaid Jobn 
ſhould be thereto requeſted. AND 


WHEREAS ALSO the ſaid John 
afrerwards, (to wit) on the ſame day and 


year aforeſaid, at Weſtminſter aforeſaid, in 


conſideration that the ſaid Ann, at the ſpe- 
cial inſtance and requeſt of the ſaid John, 
had before that time bargained and ſold to the 


ſaid John, and delivered to the ſaid Mary 


Gregory, the daughter of the ſaid John, di- 
verſe other goods, wares, and merchandiſes: 
undertook and to the ſaid Ann then and 
there faithfully promiſed, chat he the ſaid Fobn 
would well and truly pay to the ſaid Ann lo 
much money - as the ſaid laſt mentioned 

goods 


ok Tdrits of Ertoz. 

nods, wares, andmerchandiſes, at the time 
of the ſale and delivery thereof, were rea- 
ſonably worth, whenever afterwards he the 
ſaid Fobn ſhould be thereto requeſted ; and 
the ſaid Ann in fact ſaith that the ſaid. laſt 
mentioned goods, wares, and merchandiſes, 
at the time of the ſale and delivery thereof, 
were reaſonably worth other gol. of like 
lawful money, that is to ſay, at WeStminſ- 
ter aforeſaid, whereof the ſaid John after- 
wards, (to wit) on the ſame day and year 
aforeſaid, there had notice, AND 
WHEREAS ALSO the ſaid Jobn 
afterwards, (to wit) on the ſame day and 


of 301. of like lawful money, FOR mo- 
ney before that time paid, laid out, and ex- 
pended by the ſaid Ann for and to the uſe of 
the ſaid John, at his ſpecial inſtance and re- 
queſt ; and being ſo indebted, the ſaid Jobn 
in conſideration thereof after wards, (to wit) 
on the ſame day and year aforeſaid, at 
Weftmin#er aforeſaid, undertook and then 
and there faithfully promiſed the ſaid Ann 
to pay her the ſaid laſt mentioned ſum of 
money, whenever afterwards he the ſaid 
Jobn ſhould be thereto requeſted. AND 
WHEREAS ALSO the ſaid John after- 
wards, (to wit) on the ſame day and year 
aforeſaid, at //Ve/tminſter aforeſaid, was indebt- 
ed to the ſaid Ann in the farther ſum of 300. 
of like lawful money, F O R money before 
that time lent and advanced by the ſaid Ann 
to the ſaid Mary Gregory, the daughter of 

| the 


year aforeſaid, at Weſtminſter aforeſaid, was 
indebted to the ſaid Ann in the further ſum 
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the ſaid John, at his ſpecial inſtance and ri. 
gueſt; and being ſo indebted, the ſaid Jobs | 
in conſideration thereof afterwards, (to wit) 
on the ſame day and year aforeſaid, at -. 
minſter aforeſaid, undertook and then and 
there faithfully promiſed the ſaid Ann to 
Pay her the ſaid laſt mentioned ſum of mo- 
ney whenever afterwards he the ſaid 70h 
5 ſhould be thereto requeſted. NEVER 
| THELESS the ſaid Jabn, not at all re. 
garding his ſaid ſeveral promiſes and under. 
| takings, in form aforeſaid made, butcontriving 
= add fraudulently intending to deceive and de- 
Es : ; fraud the ſaid Ann in this behalf, hath not paid 
| to the ſaid Ann the ſaid ſeveral ſums of mo- 
ney, or either of them, or any part thereof, 
(although the ſaid Fobn afterwards, (to wit) 
on the ſame day and year aforeſaid, and 
often ſince at Weſtminſter aforeſaid, hath been 
requeſted by the ſaid Ann to pay her the 
ſame,) but to pay the ſame to the ſaid 4m 
he the ſaid Jobn hath hitherto altogether 
refuſed, and ſtill doth refuſe, and the ſam 
are ſtill unpaid : to the damage of the ſaid 

Ann of 40l. as it is ſaid. 


Indorſe the attorney's name on the ori 
ginal writ when made out. 


Lord Claren= Unleſs the original writ is iſſued | before 
&on*sorders the expiration of the vacation next following 
in chancery. that term which the judgment is of, the cui 
ſitor has no authority to ſue it out afterwards, 

without an order from the maſter of the rolls; 

to obtain which the plaintiff in the origind 

| | action 


Bee 


. 
> 


- of: Writs of Etro.” 
action muſt preſent a petition to his honour, 
who will order it to be ſo upon payment of 
coſts: an as the vacation between Zaſter term 
and Trinity term is the ſhorteſt of all the va- 
cations, no time ſhould be loſt then, above all 
others, in doing this buſineſs, if the judg- 
ment is of Eafter term, to avoid the conſe- 
quences attendant upon the neglect thereof. 


In Chancery. 
| TY Ann Hook plainiifh 


John Gregory defendant. 


To as right honourable the maſter of the 
Yr * - | . 5 


Tre bumble petition of the plaintiff 
Sheweth, - | | 


amed defendant, in a plea of treſpaſs upon 
he caſe; in which the venue is laid in Mid. 
lleſex: your petitioner in Eafter term laſt, 
obtained final judgment in the ſaid action, for 
81. 105.3 whereupon the ſaid defendant 
brought a writ of error returnable on the 
morrow of the Holy Trinity, but no further pro- 
cedings have been had, l __ ...- 


3 
; * *. 4 


+7. 


Between and 3 


* 
. 


4 * 
* 
FA 


That your petitioner having commenced Petition te 
an action at law, in his majeſty's court of the matter of 
ommon Pleas, at Weſtminſter, againſt the above he 1911s. 


3⁰ 


the ſame in the ordinary courſe being expired; 


The Law and Pꝛamice 
That inaſmuch as it is neceſſary that an 
original writ ſhould be ſued out of his majeſ. 
ty's high court of chancery to warrlije the ſaid 
proceedings; and the time for applying for 


the curſitor of Middleſex has not now autho- 
rity to iſſue the ſaid writ without your ho- 


nour's order for that purpoſe. 
goth May 1779. 


Be it ſo, and let the 
petitioner pay the de- 


fendant bis caſts in er- 
ror, in caſe the defend- 
ant does not, after hav- 
ing had notice of this 
order, farther proſecute 

bis ſaid writ of error; 
and hereof give notice 
forthwith. 


A copy of this petition and order muſt i 
ſerved on the adverſe attorney, purſuant 
the maſter of the rolls's order, otherwiſe it wi 
be contempt : after allowing the attorney t 

or three days to make his election whether! 
accept the coſts in err 
ſuit; if he declines to- | 
coſts in error; if he accepts thereof, then y0 
are at liberty to nonproſs the writ of error: 
proceed on the judgment directly: 


Middle ſen, to iſſue an 


his majeſty's court 


| Eaſter laſt paſt, 
THO, SEWELL. 


Your petitioner there- 
fore humbly prays your 
honour to grant an or. 
der for the curſitor of 


original writ in the 2 
bove cauſe, out of his 
majeſty's high courtof 
chancery, returnable in 


Common Pleas, in 15 
days from the day 0 


And your petition 
ſhall ever pray, & 


r or to proſecute tl 
ſo ſooner, tender t! 


in ord 
where 


of Writs of Etro: 


vhereto, go to the clerk of the errors, Who 
will enter the nonproſs on the roll, thus: 


Lad 


Forafenuch as the ſaid Joby Gregmy hath rorm ee. 
not proſecuted the writ of error brought p, oſiog writ? 
by him in this cauſe the ſaid Ann Hook of error, 


is at liberty to ſue out execution, .&c, ® 


coin Hough, 
"OT Clerk of the er, 


18 


Pay 6s. 8. for entering this novproſus. 


But if the, attorney Ruſs to receive Re 
oſts, and ſays he will proſecute the writ 
ff error, he abandons the coſts to which he 
ould have been intitled by a eontrary con- 
duct, and you muſt in that cafe deliver the 
petition, and order thereon, to the curſitor, who 
ill complete the original; as ſoon as you get 
ame from him, take it to the ſheriff's of- 
ce to be returned, for which pay one ſhilling, 
The ſheriff e the return in this manner: 


. John Doe 
* Pledges to proſecute and 


Richard Roe 


* 


There are no coſts allowed to the defendant i in er- 


dr on nonpoſs before _— in any court, See 235 
r the laſt, | | 


* 
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The within named John 228 bath mt 
i avy thing-in my delt whereby bei 
ns - er N | 5 


« « The anſwer of 
| Richard Clark 2% 


When the original is returhed i in this man 
ner, it muſt then be taken to and finally file 
with the cuſtos brevium of the Common Pl 
Which is the laſt thing to be done with it: hi 
office is in Brick Court in the 2 ple; pay 5! 


— 

Unleſs the originet- be filed with the cf 

. -brevium before errors are aſſigned, the plaintif 

in error may aſſign the want of an original fu 

error, Which will ſubject the defendant in e 
"ror to the inconveniences before mentioned. 


F | 3 CHA 


185 11 A r. „ v. e ee 58 
L 8 " 2 
Te tranfript. 


Av vin" in the laſt chapter enden com- 
pleted the buſineſs of the origin writ, = 
we ſhall now. move on with the ſuit to it's 
next ſtage, which is what is called tranſ⸗ 125 
eribing, of cerrifying the record, 


Writs. of error ech ruäble Ae the £5 by ; 


firſt or laſt return day in term: on the re- 
turn day the clerk of the errors will grant 
a rule for the plaintiff in error to certify 
the record in eight days: pay for it 4 5. and 
if the writ of error is returnable the firſt re- 
turn of the term this rule may be had on 
the efſoin day of the term; ſerve a copy on 
the attorney on the other fide : who before 
the eight days expire, generally leaves a 
guinea in part of the tranſcript money: and 
pays the reſt” in due time, to prevent a non- 


proſs. , Ny © | | | .% 4 


Hoke and Gregory. | : | The ala. | 


| certify ro- 
1 NL E 88 the plaintiff in the writ of error cord. 

brought in this cauſe certifies the record 

into the court of King's Bench, ' within 

— achs next after notice hereof to be 

Fives to bim or bis attorney, r en . 


nn | 
8. Hough, | 
N hx the errors 
4 15538 tn e 
„ — oo 


7 
Ms | 
i 
7 
; 
i 
; 
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= At or before the ſervice of this rule, the 
attorney for the defendant in error muſt cauſe 
the proceedings in the original action, as 
far as the plea, or interlocutory judgment, 
to be entered on the roll in a ſtrong plain 
hand: in the Common Pleas, the warrants of 
attorney are filed on parchment. at the War- 
rant of Attorney Office, in Pump Court, but 
never entered on the roll: they begin with 
the declaration at once, without writing any 
1 thing at all at the top, (as tbe method is in 
+ B. R.) not even the term, that being always 

_ put at the bottom by the prothonotaries. 


When the roll is engroſſed take it to: the 

. clerk of the judgments, Mr. Lee, 
whoſe office is in 6 Common Pleas Office | on 
the left hand ſide of the Prothonotaries : it 
is his department to finiſh the roll by adding 
to it the final judgment from the .pofiea on 
the record, or inquiſition taken on the wric 
of inquiry, both which he, hath the cuſ- 
flody of. He will return back the roll in 
+ a day or two: pay nothing to him, - his 
1 fees being taken care of by the prothonotaries 
E / when the final judgment is ſigned, in which 
N they are always charged along with their 
7 - 2, OW. t „ , SETTING 1 
Take the roll (when done with by the 
clerk of the judgments)hto the clerk of the 
errors to enable him to tranſcribe the record: 
which tranſcript, when ready, muſt be ex- 
1 amined with the roll by the attorney for the 
 - defendant in error, who pays the clerk, of 
tue errors half a crown for the CHIEN) 
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to the Protbonotaries Office, and ' docket the 
judgment, as their clerks will direct him; 
and finally leave the roll with them, or 
elſe with Mr. Bolton, the clerk of the eſſoins, 
in Elm Court in the Temple, to be by him 
taken into the Treaſury in Weſtminſter-ball : 
pay nothing on leaving the roll, unleſs more 
than two terms are palt ſince the judgment 
then 3s. 4d. but if it is within one term 
after judgment, the roll may be left with the 
prothonotaries, who do not charge any thing. 


If the writ of error is returnable the firſt 


- Yeturn of the term, the clerk of the errors 
takes that whole term to make the tranſcript. 


If the laſt day of term, he takes all the vaca- 
tion following, 


When the tranſcript is ready (which muſt 


be paid for by the plaintiff in error) the clerk. 


of the errors delivers it over to Mr. Heberden, 


with the writ of error annexed: of whom 
| beſpeak a copy, which is called the paper 
book, as it will be wanted in the future ſtages 


of the cauſe: it is made on unſtamped paper; 
pay for ſame 4 d. per folio. 


after which he delivers the roll to the de- 
fendant's attorney again, who muſt then go 


35 


ry 
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the Common Pleas to Mr. 


CHAP. VII. os 
In the Ring's "Bench. 
The ſci cire facias, quare executionem un. 5 


- HE tranſcript of the record being 4 
livered over by the clerk of the Fpfors in 


the proper 
officer for that purpoſe, the cauſe is then fe- 
moved into the King's Bench, where all fur- 
ther Proceedings muſt. thereafter be had. 


After the completion of the ceaiſctipe (bur 


not before) the /tire facias quare extcutiomm 


non, muſt be iſſued by the Ane in error. 


_ The writ. 


G 'E ORG E the third, by the brit 15 God of 
- Great Britain, France, and Irelarid, king, 


Hd 2 0 of the faith, &c. To the ſheriffs of 
Wadlelts, greeting. i bereas Aun Hook. 


72 6 lately in our court befort'Sir Wittiarrde-Grey, 7 
dl 7 2 5 knight, and his companions, our juſtices of ibe 


Bench at Weſtminſter, by our writ, and h 
the Un ks of the ſame court, recovered 


agalnſt John Gregory, late of Weſtminſter 
in vour_county, yeoman, 281. 108. for ber da- 
mages. b be bad ſuſtained, as well cf 06- 


caſion of the ſaid John's not baving per forme 
certain promiſſes and undertakings lately made 


en e the ſaid” Anm 5 ber ceſis and 
| e 


— 


* 


* 


of Mrits of Erro. 37. 
charges by her about ber ſuit, in that behalf 85 
expended, whereof the ſaid Johſj ir convicted. 
as by the record and proceedings thereof, which _ : 

dye lately cauſed to be brought into our court, 
before us, for certain cauſes of error, manifeſtly ' 
appears. And nom on the behalf of the ſaid 
Ann, we have received inferma!ton, that al- 
though the ſaid judgment be given in form 
aforeſaid, yet execution of the ſaid damages ſtill 
remains to be made to her, wherefore the, ſaid 

Ann bath intreated us to provide her a proper 
remedy in this bebalf; and we, being willing 
that what is juſt ſhould be done on this occa- 
fion, command you, that by hineſt and lawful. . 
men of your bhailiwick, you make it known to 8 
the ſaid. John, that be be before us on b. r- * 
row of All Souls, whereſcever we ſhall then be 
» England, to fbew if be has or knows off 
any thing to ſay for himſelf why the ſaid Ann 

_ ought not to bave her execution againſt bim of 
the damages aforeſaid, according to the force, 

Form, and effect of the ſaid recovery, if it ſhall 

ſeem expedient to bim ſo lo do, and further ta do 
and receive what our ſaid court before us ſball 

conſider of bim in this bebalf, and bave you there 
the names of thoſe by whom you hail make it 

. known to him, and this writ ; Witneſs Willa” 
Earl of Mansfield, at Weſtminſter, the 234 


day of | ] une, in the 1945 year f car reigu. s 


# 4 


Error from an inferior court in which the 
proceedings are by bill, the /. ya. and all 

. Jubſequent proceedings mult be returnable on 
; 3 a 


f * 


** 9 
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ſtamped piece 


mate known 10 the ſai 
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Tf the tranſcript is completed the laſt day 
of term, the ſci. fa. to bear teſte the laſt day 
of that term, and to be returnable the firſt 
return of the ſubſequent term., Tf tranſcript 
is completed in the vacation, and delivered 
over the firſt day of term, the ſci. fa. to bear 


teſte the firſt day of that term, | 
> Ingroſs /ci. fa. on e 


of parchment; to be ſigned by 
Th ſealed. Make a precipe for 
Mr. Hell; this, 9c 


Middleſex, ſcire facias quare executionem 

non, for Ann Hook, defendant, at the 

« ſuit of John Gregory, plaintiff in error, 
for 281. 108. damages in caſe. 


If the writ of error is on a judgment of 


an inferior court, the ſci. fa. muſt be dire&- 


ed to the judges thereof, thus — To the mayor 


and bailiffs of the town of Northampton, greet- 
ing. Whereas Ann Hook, lately in our court 


of the town aforeſaid, before you, without our 
writ, c. command you, that by good and lawful 
men of 4be, bailiwick 7 the town aforeſaid, you 
Jobn, that be be before us 
in the morrow'of All Souls, whereſoever, Oc. 
All the reſt to be the ſame as in the foregoing, - 


ge 


a day certain, except the palace court, from 
whence it is on a general return dax. 


* * . 


ok (Urits of Exroy 3 
Pay for ſigning 1 5. 8 d. ſealing 7d. then & © © 
take 15 to the ſheriffs office for a -warrant, F . 
which it is the beſt way to have ſerved, as it 
ſaves the delay of an alias ſci. fa. Ws 


+ a & P 


* 


7 


of courſe if ſcire feci is returned thereon, 


give a rule for judgment at the return of the 


ſci. fa. £ 


But if two writs iſſue with nibils returned, 
the rule for judgment muſt not be given until 


the return of the alias ſcire facias. (no rule on 
the firſt.) | | 
{ 


* v * 


John Gregory plaintiff, judgment. 
a 5 


1 In error. | - 
Ann Hook defendant. 


Rule for judgment on a ſcire fac as quare 
executionem non. | 
X Den, attorney. 
4th November, 1779. 


; 


Indeed this rule on the ſci. fa. muſt on no 85 
account be omitted, as much depends upon it; | 
for if the plaintiff in error aſſigns not errors at 
or before it's expiration, the defendant is at 
full liberty to fue out and levy execution the - 
next day after the rule is out, without de- 
manding, or ſerving any rule for an aſſign- _ 

8 2 4 ment "=Y 


= 1.2% 


av 
This rule is to be given at Mr , the 
clerk of the rules, in Symond's Inu, pay rs, 
it expires in four das. 
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The Law and Pꝛackice 
ment of error. The end of the ci. fa. is to 
warn him to ſhew why there ſhould not be 
execution of the judgment: the aſſignment 
of errors is underſtood to be the cauſe ſhewn 
why execution ought not to be ſuffered; 
which aſſignment of errors therefore muſt be 
ready to be delivered againſt the time the 
rule on the /i. fa. expires ; otherwiſe it is 
ſuppoſed he ſubmits to the condition, and 
there is no relief if the execution once regu- 
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CHAP; vun. 
We affignment of errors. 


F the defendant in error ſhovld levy exe- © 
cution in default of an aſſignment of errors, 
he has then no coſts in error, but he may after- 
wards proceed to nonproſi the writ of error (not- 
withſtanding the levy of the execution] and re- 
cover coſts: which muſt be done juſt in the 
ſame manner as if execution had nat been le- 


vied: thus, 12 ä 5 

Get a rule from Mann, at the King's 
Bench offipe, tg a errors on record, enter 
ſame at » lerve a copy on the at- 
torney on the other ſide, and if no errors he 9 
aſſigned in due time, the defendant may ſign 3 
nonproſs, and have coſts. 3 H. VII. 


Hook and Gregory. Rule to aſſiga < Ko 


errors. __ 


Monday on the morrow of Saint Martin, e 
ien errors on record, _ 1 
> Entered. 


The plaintiff in error being ſerved with this 
rule, he may aflign error if he thinks proper, 
although the execution ſhquld (or ſhould not) 
have been executed: and if the errors aſſigned 
have foundation ſufficient to reverſe the judgy 
ment, he ſhall have either reſtitution of the 

1014 | damages 
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damages (if levied) or a reverſal of the judg- 
ment, if the damages were not levied, 
| | Ke * | 3 
If the plaintiff in error delivers no aſſign- 
ment of errors, at or before the expiration of 
the rule to do ſo, the defendant muſt enter the 
ſei. fa. on the roll (to follow the tranſcript) 
and ſign judgment thereon at the King's Bench 
office, and ſue out execution. : 


If only one ſci. fac. with ſcire feci returned 
- thereon, the rolls and entry muſt be of the 
ſame term which the ſci. fa. is of; if two iſ- 
ſue, then of that term which the firſt ſci. facias 
is of, with an award of the ſecond, and of 


execution, in this manner; 


| The entry of 4 nonproſs after ſcire fa- | 
cias quare executionem non, in error 
for want of aſſigning error. 


* Afterwards, (to wit,) on Monday next af. 
ter eigbi days of Saint Martin, in this ſame 
term, before our lord the king at Weſtminſter, 
comes the ſaid Ann, by her attorney aforeſaid, 
and ſays that execution of the judgment afore · 
faid ſtill remains to be made unto her; there- 
fore ſhe prays the writ of the lord the king, 
to be directed to the ſheriff of the county of 
Middleſex aforeſaid, that he make known to 
the ſaid Joby, to be before the ſaid lord the 
king, whereſoever, &c. to ſhew if any thing 
he has or knows to ſay for himſelf why the 
_ faid Ann ought not to have execution of her 

damages, coſts and charges aforeſaid, accord- 
ing to the form and effect of the judgment 
1 aforeſaid, 
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aforeſaid, and it is granted to her, &c. by 
which it is commanded to the ſheriff aforeſaid 
that by good and lawful men of his bailiwick 


he make it known to the ſaid John that he 


be before the lord the king, (tbe return of the 


ſcire facias quare, &c.) 


Whereſoever, Fc. to ſhew in form afore- 
ſaid, if E9c. and further, &c. the ſame day is 
given to the ſaid Ann &c. at which day the 
ſaid Ann, by her attorney aforeſaid, comes be- 
fore our lord the king at //:fminfter, and offers 
herſelf againſt the ſaid Jobn, in the plea afore- 
ſaid, and the ſheriff (ro wit) Thomas Wright, Eſq; 
and Evan Pugh, Ejq; ſheriff of the ſaid county 


of Midaleſex, returns *, that by virtue of the 


43 


ſaid writ to him directed, by James Strongarm $cire fect.” 


and William Chariot, good, c. he has given 
notice to the ſaid John to appear, &c. to ſhew 
cauſe, &c. as by that writ he was required : 
and the ſaid Jobn, being ſolemnly called, doth 


Ma 


—— — 


* Two nibils — that the ſaid Jobs hath not any thing 
in his bailiwick where or by which he can give him no- 
tice, as by that writ he was commanded, nor is the ſaid 
Jobs found in the ſame, and the ſaid John, being ſo- 


lemuly called, doth not come. Therefore as before the 


ſaid ſheriff is commanded, that by good, c. he make 
known to the ſaid John, that he be before our lord the 


king, (the return of the ſecond ſcite facias quare execu- 
tionem non.) 


Wbereſoever, c. to ſhew in form aforeſaid, if, e. 
and further, c. the ſame day is given to the ſaid Ann, 
there, fc. At which day the ſaid Jan by her attorney 
aforeſaid, comes before our lord the king at Weft 
minſter, and offers herielf againſt the ſaid Jeb, and 


the ſheriff, as before, returns that the ſaid John hath not 


any thing, &c. nor is the ſaid John found, and the ſaid 
Jobn, being ſolemnly called, doth not come. 


* 
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not come, but makes default z/and. hereupon 
the ſaid Ann ſays, that the ſaid Jahn hath af, 
| ſigned no error or errors in the egord and pro. 
Dey given to ceedings aforeſaid, or in giving the judgment 
- aflignerrors. aforeſaid : therefore a day is given co the pur- 
ties aforeſaid, to come before our lord the king, 
on Monday on the morrow of Saint Martin, 
whereſoever, &c. that is to ſay, for the ſaid 
John to aſſign error or errors in the record 
and proceedings aforeſaid, or in giving the 
judgment aforeſaid. At which day, beicrc our 
lord the king at Weſtminfter, comes the ſaid 
3 Ann, by her attorney aforeſaid, and the ſaid 
Plaintiff in Jobn, being ſolemnly called, doth not come, 
error makes but again makes default, nor has he farther 
default, proſecuted the faid writ of error againſt the 
ſaid 4un./ Therefoze it is conſidered, that 
1d Ann do recover againſt the ſaid Jabs, 
| ner damages aforcſaid,/as alſo 71. ad- 
judged: to her by the court Ff our lord the 
4 king now here, according to the form of the 
Judgment ſtatute in ſuch caſe made and provided, for 


_ -. figned day her damages, coſts, and charges which ſhe has 


1779* ſuſtained by occaſion of the delay of execu- 
| tion of the judgment aforeſaid, by means of 


X85 the proſecution of the ſaid writ of error, which 


damages, in the whole, amount unto 35 l. 10s, 
Þ | and that the ſaid Ann have execution thereof, 
Mercy. Cc. and the ſaid John, in mercy, &c, 


Few parties, however, after ſuſtaining the ex- 
pence of tranſcribing, will be found to ſtop 
| ſhort at this part of the journey they have 
begun, and eſpecially if real error ſhould exiſt; 
but inftcad thereof will dehver an gw 
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of errors to prevent theſe advantages being 


taken of them. Therefore we ſhall now give | 
the different forms of ſuch aſſignments 45 ate 


now in uſe, as well as of the other pleadings; 
including the forms of che affirmance, rever- 
ſals, Fc. | , | 


The aliyriittene of eres: IN Rope is no 
orginal writ filed of Frey n 


In Ihe King's Bench. 


Michatlmas term, in oor «def year of the 
| N of king) Gangs the third. 


Gregory 

wy Monday on the morrow of Saint 
Hook Martin, in this ſame term, before 
our lord the king at Weftminfter, comes 
the ſaid Jobn Gregory, by Ricbard Fen his 
attorney, and ſays, that in the record 
and proceedings aforeſaid, and alſo in 
the giving of the judgment: aforeſaid, there 
is manifeſt error in this, (to wit,) /hat the 


declaration aforeſaid, and ibe matters iber 


in contained, are not ſufficient in-law for the 


ſaid An to have and maintain her afore- 


ſaid action thereof againſt the ſaid John. 


There is alſo error in this, to wit) that by 
the record aforeſaid, it appears, that the ſaid: 
John- was attached to anſwer to the ſaid Ann 
in the plea aforeſaid; yet no original writ | 


between the parties aforeſaid, in the plea” 


5 aforeſaid, i is filed of record, nor remains of 
record, in the ſaid court of: the ſaid lord 


the king of the Bench, at Weſtminſter atore- 
I FN laid: 


Afterwards, (that is to ſay) on 
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ſaid: therefore in that there is manifeſt er- 
ror. There is alſo error in this, that it ap- 
_ pears by the record aforeſaid, that the judg- 
ment aforeſaid, in form aforeſaid given, 
was given for the ſaid Ann againſt the 
ſaid John: whereas by the law of the 


land the ſaid judgment ought to have been 


given for the ſaid John againſt the ſaid Ann. 
And the ſaid John prays à writ of the lord 
the king, to be direfied to the cuſtos brevium 
ef the ſaid court of the Beach at Weſtmin- 
ſer, to certify to the ſaid lord the king the 
truth of the ſame, and it is granted to him, 
Sc. and the ſaid Joba prays that the judg- 


ment aforcſaid, for the errors aforeſaid, and 


. other errors in the record and proceedings 
aforeſaid, may be reverſed, annulled, and 


_  alrogether held for nothing, and that he 
may be reſtored to all things which he hath 


loſt by occaſion. of the ſaid judgment, &c, 
4 A. CHAMBRE, 


This aſſignment of errors muſt be ſigned by 


counſel, and engroſſed on a rrehſe_ penny 
ſtamp, and delivered (not left in the office) to 


the attorney for the defendant in error. 


The plaintiff in error inſtead of the above 
may aſſign the want of a warrant of attorney, 
or any other error that may really exiſt in the 
judgment or proceedings; and if there is no 
real error to be diſcovered, he can aſſign what 
are called the general errors, which is the cheap» 
eſt way of proceeding for the client. 


We 


* 


1} 


ok Mrits of Erroz. * 

We ſhall firſt go on with the joinder in er- 
ror to this aſſignment, as to the want of an 
original writ, and when that is done with, and 
the judgment affirmed, we ſhall ſuperadd other 
uſeful precedents of different aſſignments of er- 
ror ; viz. one aſſigning the want of a warrant of 
attorney, and others conſiſting of the general 
errors, Likewiſe aſſignments of error in par- 
liament,. and other ſpecial matters, to make 
our work as extenſive as poſſible, will be found 
in their proper places. But previous to the 


joinder in error the matters contained in the 


next chapter muſt be properly diſcuſſed, 
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+ II. lies on the defendant to force the plain- 


tiff to return the writ of certiorari; which 


is to be done in this manner: 


Mr. Benton, at the King's Bench office, will 
on the back of the draught of the ſcire faciat 


' guare executionem non, give a rule to return the 


certiorari, which mult likewiſe be entered with 
the clerk of the rules, and ſerved in the ſame 
manner as the rule for aſſigning errors was 


done, . 
Hook and Gregory: 


Monday in eight days of Saint Martin ts 
| return the writ of certiorari. 
1 : _ Entered. 


The plaintiff in error, on ſervice of this rule, 
muſt make out the certiorari, and leave it with 
the cuſtos brevium of the Commen Pleas. The 


_ writ, together with the return made by the a. 


— 


tos brevium, are to be taken to Mr. Ways ol. 
fice in Poriugal Street, or, if in term time, left 
in the King's Bench treaſury, Weſtminſter- ball 


The defendant's attorney ſearches for it 
there, and, if returned, beſpeaks a copy af 
the writ and return, which is made on a double 
ſix· penny flamp,. | od 


* 
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The certiorari to cerlify the original writ. 


EORGE the third, by the grace of God, of 


m 


= Great Britain, France, and Treland, king, 
defender of the faith, &c. To our right truſty 
and well beloved 7obn Browning, Eſq; Sir Robert 
Eden, Bart. Frederick Young, and Edward Gore, 
Efqs; holding the office of keeper of the writs, 


rolls, and records, of our court of the Bench, - 


greeting: We being willing, for certain cauſes, 
to be certified, whether any original writ, be- 
tween Ann Hook, and John Gregory, late of Weſt- 
minſter, in the county of Middleſex, yeoman, in a 
plea of treſpaſs on the caſe, be filed in your cuſ- 
tody or not; do command you, that you ſearch 
our original writs, directed to the ſheriff of Mid- 
dleſex, and which are filed of record in your cuſ- 
tody, of Eaſter term, in the 19th year of our 


reign, And what you ſhall find therein of an 


original writ, between the parties aforeſaid, of 
the plea aforeſaid, you certify to us withour 
delay, whereſoever we ſhall then be in Eng- 
land, together with the return and indorſe- 
ment thereof, as fully as the ſame remains in 
your cuſtody, and this writ. Witneſs William 


Earl of Mansfield, at Weſtminſter, the õth day 


of November, in the 20th year of our reign, 


} 


Stormont and Way. 
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The anſwer of John Browning, 2065 Sir 
Robert Eden, Bart. Frederick Young, 
and Edward Gore, E/qs; holding the 
office of keeper of the Oy rolls, and 
recoras wilhin na 


© By vIR TE of this writ to us directed, we 
* do hereby certify to the lord the king with - 
4e jg named, that we have ſearched the origi- 
„ nal writs directed to the ſheriff of Middle. 


&« ſex, that are in our cuſtody, filed of record, 


of Eaſter term, in the 19th year of the reign 
of the ſaid king; and that there is an origi- 


« val writ between the parties within-named, 
in a plea of treſpaſs on the caſe, directed 
<« ro the ſheriff of Middleſex, in our cuſtody, - 
« filed of record, of the term aforeſaid : the 
% tenor of which ſaid original writ, with 
& the return and indorſement thereof, as fully 
ec as the ſame remains in our cuſtody, filed 
<« of record, we do hereby certify to the ſaid 
lord the king, as appears by the ſchedule 
t hereunto annexed, as we are within com- 


© 66 Manded “. 79 


"Here follows 3 a copy (fac ſmile) of 


the original writ which was made out by the 


_ curſitor, and the indorſement thereon made 


by the ſheriff, as filed with the cuſtos brevium 


in Cray, V. 


If the certiorari is not returned and filed 
by the time appointed by the rule, the de- 
fendants may join in error, by pleading in nullo 
eft erratum, and enter a nen miſit breve on re- 
4 cord, 


* "em WT . — © ww ww COD w 'T, ; 
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cord, without taking any notice of the de- 
minution z and the 2 of error, is void. 


If a wrong aide! is certified, orthat there is 1 os 271, 
no original, the defendant may ſuggeſt before 23 rage 
in nallo eft erralum pleaded, that there is an 479. 1 
original of another term, viz. Michaelmas, or 674. 7 
Hilary : when a certiorari iſſues to the cuſtos 
brevium to certify ſame, and another to the 
chief juſtice of the Common Pleas to certify 
the continuances. | Ez 


If a wrong original js certified of he ſame Hard. 200, 
term the placita is of, the defendant may ſug- 
geſt there is a right original, even of the ſame . 
term; and when botk are before the court, 
by will apply the record to that woe is 
right, 
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CHAP, XI. 
The Joinder i in error. 


Mictizelenus term in the 20th year of the reign 
13 king Ms the e | 8 


Stormont and Way. 


Hook wt, HICH ſaid writ of certiorari, 


Gregory ſo prayed and granted, follows 
in theſe words, to wit, George the third, by the 
grace of God, of Great Britain, France, ad Ire- 
land, king: ( proceed verbatim with the writ of 
certiorari, ia C HAP. IX, to tbe end, Stormont 


and Way.) which ſaid keeper of the writs, rolls, 


and records, returned and certified unto our ſaid 
lord the king, that by virtue of the ſaid writ 
of certiorari, they had ſearched the original 


_ writs, directed to the ſheriff of Middleſex, in 


their cuſtody, filed of record, of Eaſter term, 
in the nineteenth year of the reign of our 


Ve  ifying the ſaid lord the king, and that there. was an ori- 
original writ. gn corit between the parties in the ſaid writ 


of certiorari named, in a plea of treſpaſs on 
the caſe, directed to the ſheriff of Midaleſex, 
in their cuſtody, filed of record, of the term 
aforeſaid; the tenor of which ſaid original 


writ, together with the return and indorſe- 


ment thereof, as fully as the ſame remained 


ia their cuſtody, filed of record, they the ſaid 


keeper of the writs, rolls, and records afore- 


ſaid, thereby certified to the ſaid lord the 
king, 
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king, as appeared by the ſchedule thereunto 
annexed : as the ſaid. keeper was in the ſaid 
_. writ of certiorari commanded. And which 
ſaid ſchedule, ſo annexed to the ſaid writ of 
certiorari, follows in theſe. words, to wit; 
George the third, by the grace of God, of Great 
Britain, France, and Ireland, king, defender of 
the faith, Sc. To the ſheriff of Middleſex 
greeting. If Ann Hook ſhall give you ſecurity 
to proſecute her ſuit, then put under ſureties 


and ſafe pledges, Jobn Gregory, late of Weſt- 


minſter, in your county, yeoman, that he be 
before our juſtices at Weſtminſter, in fifteen 


days from the day of Eaſter, to ſhew, For 


that whereas (go on with the original writ in 
Chap V. to the end, then add the ſheriff's indor ſe- 


ment, viz.) Pledges to proſecute, 7ohn Dye, 


and Richard Roe; the within named 7obn 
Gregory hath not any thing in my bailiwick 


whereby he can be attached; the anſwer of - 


Robert Peckbam, eſq; and Richard Clark eſq 
ſheriff, Den. Attorney. Which ſaid writ of 


certiorari, together with the return of the 


ſame, among the records without day, of 
Eafter term aforeſaid, is filed. And here- 
upon afterwards to wit, Saturday next after 


eight days of St. Martin, in Michaelmas term, 
in the twentieth year of the reign of the ſaid 


lord the king, the ſaid Ann Hook, by John 
Den her attorney, freely comes here into 
court, and ſays, that there is no error either 
in the record and proceedings aforeſaid, or in 
giving the judgment aforeſaid , and ſhe prays 
that the court of the ſaid lord the king 
now here, may proceed to examine, as well the 
record and proceedings aforeſaid, as the mat- 

| E3 "© . an 
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85 ters aforeſaid for error aſſigned, and that the 
| judgment aforeſaid, in form aforeſaid given, 
Continuance. may be in all things affirmed. But becauſe 
the court of the ſaid lord the king now here 
is not yet adviſed what judgment to give of 
and upon the premiſſes, a day is given 
therefore to the parties aforeſaid, to come 

before the ſaid lord the king on 
| | __ where 
* ſoever the ſaid lord the king ſhall then be in 
| England, to hear the judgment aforeſaid, for 
that the court of the ſaid lord the king noy 
here is not yr adviſed Ing Oc. 
W. Baldwin, 


After the argument, the judgment of the 
court, either for affirmance or reverſal, muſt be 
entered up upon the rolls, to follow the Joinder 

in error, in this place. For forms thereof 
ſee the end of the next chapter, and the 
21 index. | 


This joinder in error e be engtoſee 
fair on treble penny ſtamps, figned by coun- 
ſel, and delivered to the attorney for the 

_- -: - = in error, who is to be FRO a fer of 
„ half a crown on the R 


2 C I * — 


1. — * 


The day mentioned in a the rule for er 
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CHAP. XI 
The Conſilium. 


Counſel muſt then be employed to move 
for a conſilium. 7755 


Saturday next after eigbt days of St. Martin 
in the 20th year of king George the third, 


Hook Thurſday next after eight days of Rule for | 
Gregory. J St. Martin is appointed to hear <vphliume 


. the counſel for both parties, Upon the 
motion of Mr. Baldwin, 


BY THE COURT. 


ERVE a copy of this rule on the oppoſite 
8 attorney. After which the whole pro- 
ceedings, in both courts, are to be engroſſed on 
King's Bench rolls, from the beginning to the 
end, which muſt be entered and docketed | 
with the clerk of the judgments, at the King's 3 
Bench Office z and the rolls afterwards taken 
to Mr. Auſten, the clerk of the papers in 
Symond's Inn, to be marked and entered for 
the argument; and. then to be left with Mr. 
Way, at his office, or elſe in the King's Bench 
Treaſury, Meſtminſter-Hall, ready to be pro- 
duced in court. | 


On theſe King's Bench rolls the intire pro- 3 
ceedings in both courts muſt be engroſſed, " 
as we have mentioned before, Begin with 
the writ of error firit, engroſs the whole of 


E 4. that, 
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The Lam and Practice 


| that, (a copy whereof is delivered by Mr. 


Heberden with the copy, of the tranſcript, *) 
then follows the declaration in the Common 
Pleas, down to the final judgment incluſive 
in that court, (a copy of which is alſo delivered 
by Mr. Heberden.) In fact the whole paper 
book, as delivered by him, is to be ingroſſed 


on the rolls to the end: then immediately go 


on, 1n a new line, with the aſſignment of 
errors, (thus, afterwards, that is to ſay, on 
Monday on. the morrow of St. Martin, as in 
page 45 to tbe end) and laſtly the joinder 
in error in Caay. XI.) follows the aſſignment 
of errors, on the rolls, in the ſane manner, 


to the end of it. This completes the entries 
on the rolls, for the argument. At the top of 
the firſt roll write, as uſual, As yet of Michael. 
mas term 1779. Witneſs William earl of 


Mansfield. Bur the warrants of attorney in 


this caſe are ſuperfluous, the warrants being 
filed before in the other court, and this being 


only a continuation of the ſame action. Not 
that they will do any hurt if added, ſuppo- 
ſicg the addition ſhould be preferred but 
either way will ſerve. | 


For the argument, two paper books, each 


containing a copy of the whole proceedings as 
entered on the rolls, muſt be made by the 


attorney for the plaintiff, and two more by 


the attorney for the defendant, 


Rule Eafter. The paper books were formerly delivered 


2 Jac. II. 


to the judges two days, but now muſt be 


— 1 


® See page 35. NT | 
| . delivered 
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delivered Pro days before the ay of ar- 5 | 


8 


The plaintiff delivers paper bak to "the! RuleMichael- * 
chief juſtice, and firſt puiſne judge, and the mas, 17 Car. 
defendant delivers them to the other JS. 


Then a paper book for the counſel on each 
ſide with a ſuitable fee. 


When the certiorari is returned and filed, 
and iſſue joined in nullo eſt erratum, either 
party may move for con/ilium, and ſet down 
the errors for argument with the clerk of the 
papers. 


If theſe rules are not complied with, the 
judges will not hear the argument: wherefore 
the party, who expects the deciſion in his 
favour, ſhould take care to' deliver paper 
books to all the judges, in caſe the attorney 
on the other ſide ſhould neglect to do ſo. 


For directions (if a non proſe is obtained 
before affirmance) as to ſigning judgment, and 
ſuing out execution See Chapter the laſt. 


Aﬀirmance to de entered on the roll after 
the argument. 


At which day before our lord the king at 
Meſtminſter, come the parties aforeſaid, by their 
attornies aforeſaid : whereupon, as well the 
record and proceedings aforeſaid, and the 
judgment given in form aforeſaid, as the 
matters aforeſaid, by the ſaid John, above for 
ercor aſſigned, OG ſeen and fully under- 
ttood 


. F*® 


- 
% 
_ 8 « 
— 
* 
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be Lan and Prakſce 


ſtood, by the court of the ſaid lord the king 


now here, and mature deliberation had there- 
upon: for that it appears to the court of 
our ſaid lord the king now here, that there 


is no error, either in the record and proceed- 


ings aforeſaid, or in giving the judgment 


adement 
5 the 


day of 


1780. 


aforeſaid; Therefo2e it is conſidered, that 


the judgment aforeſaid, given in. form afore. 
aid, be in all things affirmed. And it fs fat- 
ther conſidered, that the ſaid Ann do recover 


againſt the ſaid John, as well her damages 
aforeſaid, as alſo fourteen pounds adjudged 
to her by the court of our lord the king now 


here, according to the form of the ſtatute in 
\ ſuch caſe made and provided, for her da- 


mages, coſts, and charges, which ſhe has ſuſ- 


- tained, by occaſion of the delay of execution 
of the judgment aforeſaid, by means of the 


proſecution of the ſaid writ of error; which 


laid damages, coſts, and charges, in the whole, 
amount unto forty two pounds, and ten ſhil- 
lings and that ſhe have execution thereof, &. 


and the ſaid John in mercy, &c, 


See Index for reverſals, and executions. 
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CHAP. XII. 


Aſigumeni of errors that there is not 
any warrant of attorney. 11 


morrow of St. Martin, in this ſame 


term, before our lord the king at Weftmiiifter,, 


comes the ſaid Jobn Gregory, by Richard Fun 
his attorney, and ſays, that in the record and 
proceeding aforeſaid, and alſo in giving the 
judgment aforeſaid, there is manifeſt error in 
this, to wit, that the declaration aforeſaid, 
and the matters *therein contained, ard not 
ſufficient in law for the ſaid Ann to have her 
aforeſaid action thereof maintained againſt 
him : there is alſo error in this, to wit, that 
by the record aforeſaid it appears, that the 
judgment aforeſaid, in form aforeſaid given, 
was given for the ſaid Ann againſt the ſaid 
Jobn; whereas by the law of the land, the ſaid 
judgment ought to have been given for the 


ſaid John againſt the ſaid Ann: therefore in 


that there is manifeſt error. And the {aid yo 
further ſays that, there is alſo error n this, to 
wit, that there is no warrant of attorney filed of 
record, nor remains of record, in the ſaid court 
of the ſaid lord the king of the bench at 
Weſtminſter, between the parties aforeſaid, in 
the plea aforeſaid, to warrant the ſaid 7obn Den 
to be attorney for the ſaid Ann, againſt the 
ſaid John Gregory, in the plea aforeſaid : thete- 


in that there is manifeſt error. And the laid 


Jobs 


Frerwards, to wit, on Monday on the 


[24 
4 
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The Law and 'Pzattice 
John prays a writ of the lord the king, to be 
directed to the chief juſtice of the ſaid court 
of the bench, to certify to the ſaid lord the 
king the truth of the ſame; and it is granted 
to him, &c. And the ſaid Jobn prays that 
the judgment aforeſaid, for the errors afore- 

- faid, and other errors in the record and pro- 
ceedings aforeſaid; may be reverſed, annul- 
Jed, and altogether held for nothing, and 
that he may be reſtored to all things which 

e hath loſt by occaſion of the ſaid judgment, 


E . 0 EY, ' 
| , | A. Chambre. 
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ol Writs of Etroz. 
CH AP. XIV. 
Certiorari to certify warrants of attorney. 
| The form : Ds 


GE ORGE the third, by the grace of God, 

of Great Brilain, France, and Irgland, 
king, defender of the faith, Sc. To our 
right truſty and well-beloved Sir William de 
Grey, knight, our chief juſtice of the bench, 
greeting. We, being willing, for certain 
cauſes, to be certified, whether Ann Hook 
made John Den, gentleman, her attorney 
on record, againſt Jobn Gregory, late of Weſt- 
minſter, in the county of Middleſex, yeoman, 
in a plea of treſpaſs on the caſe, before you 
and your companions, our juſtices of, the 
Bench aforeſaid, do command you, that you 
ſearch the records, and other remembrance 
rolls, of warrants of attorney, for the county. 
of Middleſex, being in your cuſtody, filed 
of record, of Eaſter term, in the nineteenth 
year of our reign: and what you ſhall find 
therein, concerning the ſaid warrants of at- 
torney, between the parties aforeſaid, of the 
plea aforeſaid, you certify to us without de- 
lay, whereſoever we ſhall then be in England, 
as fully as the ſame remains in your cuſtody, 
together with this writ, Witneſs William earl 
of Mansfield, at Weſtminſter, the 6th day of 
November, in the 20th year of our reign. 

| ' Stormont and Way. 


This muſt be returned and filed in the 
ſame manner as the other certiorari in the 
ninth Chapter. 


The Law and erna 


ehr XV. 


PI 


The indir i in error, that there is a war- 
rant of attorney. 


Hic H ſaid writ of certiorari, ſo 
15 prayed and granted, follows in theſe 
words, to wit, GEO RGE the third, by the 
grace of God, (ta ihe end of the writ of certi. 
— orari in Iba preceding chapter, Stormont and 
Way) which ſaid chief juſtice of the bench 
. sforeſaid, returned and certified unto our ſaid 
lord the king, that by virtue of the ſaid writ of 
certiorari, he had ſearched the records, and 
ether remembrance rolls, of the warrants of 
attorney, far the county of Middleſex, in his 
cuſtody, led of record, of Eaſter term, in 
the ninetecnth year of the reign of our ſaid 
lord the king, and that there was a warrant 
of attorney to warrant the ſaid John Den to 
be attorney for the ſaid Ann, againſt the ſaid 
Jobs Gregory, in the plea aforeſaid, in his 
cuſtody, filed of record, of the term afore- 
faid ; the tenor of which ſaid warrant of at- 
torney, as fully as the ſame remained in his 
cuſtody, filed of record, he the ſaid chief 
juſtice thereby certified to the ſaid lord the 
ing, as appeared by the ſchedule thereunto 
annexed ; as the ſaid chief juſtice was in the 
faid writ of certiorari commanded ; which 
faid ſchedule ſo annexed to the ſaid wric of 
_ © certiorari follows in theſe words, to wit, Ti! 


rolls. of attornies- ceived, before Sir wes 
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ok Writs of Exros. 
liam de Grey, knight, chief juſtice of our lord 
the king, of the bench, and: his companions, 
of Eaſter term, in the nineteenth year of the 
reign of our ſovereign lord George the third, 
by the grace of God, of Great Britain, France, 


and Ireland, king, defender of the faith, &c. 
Middleſer to wit, Ayn Hook puts in her 
place Jobn Den her attorney, againſt Jobn 
Gregory, late of Weſtminſter in the ſaid county 


«of * 


63 


of Middleſex, yeoman, in a plea of treſpaſs on 


the caſe, Which ſaid writ of certiorari, to- 
gether with the return thereof, among the 
records without day, of Eaſter term afore- 


ſaid, is filed. And hereupon afterwards to 


wit, on Sa/urday next after eight days of St. 
Martin, in the twentieth year of the reign of 
the ſaid lord the king, the ſaid Ann Hook, by 


her attorney aforeſaid, freely comes here into 


court, and ſays, that there is no error either 
in the record and proceedings aforeſaid, or in 
giving the judgment aforeſaid, and ſhe prays 
that the court of the ſaid lord the king now 
here, may proceed toexamine as well the record 


and proceedings aforeſaid, as the matters afore- > 
{laid for error aſſigned, and that the judgment 


aforeſaid, in form aforeſaid given, may be in 


all things affirmed, But becauſe the court of Co 


the ſaid lord the king now here, is not yet ad- 
iſed what judgment to give of and upon the 
premiſſcs, a day is given therefore to the par- 


es aforeſaid, to come before the ſaid lord the 


Kg os 


hereſocver the ſaid} lord the king ſhall 


* 


* Inſert the day mentioned in the rule for the 
onſilium. | | 


then 


ntinuance, 


5 : 
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„% | The Lam and Paattice 
then be in England, to hear the judgment | 
aforeſaid, for that the court of the faid lord 
the king now here, | is not yet adviſed thereof, 


Sc. f 
* | 2 Morgan, 


The dire&ions given in the twelfth chapter 
are fully applicable to be followed in the 
preſent proceſs in all reſpects. | 
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Containing the aſſignment of the general 


errors. 


Fterwards, to wit, on Wedneſday in three 
werks of the Holy Trinity, in this ſame 
term, comes the ſaid Jobn Gregory, by Richard 
Fen his atrorney, and ſays that in the record, 
and proceedings aforeſaid, and alſo in giving | . 

the judgment aforeſaid, there is manifeſt error 

in this, to wit, that the declaration aforeſaid, . 

and the matters therein contained, are not 
ſufficient in law for the ſaid Ann to have and 
maintain her aforeſaid action thereof againſt 
the ſaid John, There is alſo error in this, 

to wit, that by the record aforeſaid, it appears, 

that the judgment aforeſaid, in form aforeſaid. _ 


given, was given for the ſaid Ann againſt the ſaid _ 4 
Jobn, Whereas by the law of the land the ſaid _ 
judgment ought to have been given for the ſaid. | = 
Jebn againſt the ſaid Ann. And the ſaid. , + 1 
Jobn prays that the judgment aforeſaid, for. - 

* If the writ of error is ſued out for delay only, and _ 
that there is no probability of reverſing the judgment, = 
the plaintiff in error will not be in any hurry for the : | 


defendant to' join in lle eſt erratum: therefore he 
need not pray à certiorari for the defendant to hear 
errors, as is done in page 72. for he will take care 
to loſe no time in doing it, without being forced 
thereto by a certiorari ; which is in this place made 
uſe of, when the plaintiff in error thinks he can reverſe 
the judgment, in order to compel the oppoſite party 
to appear to hear errors. | 
8 X& 4 * the 


. *- 
3 
* * 
. 1 
4 4 
by 
# 
3 
* 
* 
Hi 
+ 
. 7 
a W 
4 * 
* 
* 
* 
1 
i A 
4 
| 74 
+4 = 3 
3 ö 
8 
4 


3 
8 


8 


'» — 


the errors aforeſaid, and other errors in the 


record and pr u aforeſaid, may be 


reverſed, annulltd, and altogether held for 


nothing, and that he may be reſtored to all 

things. which he hath loſt by. eccaſfion of the 

faid judgment, Se. | 
EE, 5 A. Chambre. 


"The general jeinder in nullo eſt erratum. 
AND herevpon afterwards to wit, on 


Saturday next after the morrow of All- Souls, 


in Michaelmas term, in the 20th year of the 
reign of the ſaid lord the king, the faid Au 
Hook, by John Den her attorney, freely comes 


here into court, and ſays, that there is no error 


either in the record and proceedings aforeſaid, 
of in Evi the judgment aforeſaid ; and ſhe 
prays that the court of the ſaid lord the kin 

now here, may proceed to examine, as wel 
the record and proceedings aforeſaid, as the 
matters aforeſaid above for error aſſigned, and 
that the judgment aforeſaid, in form afore- 
faid. given, may be in all things affirmed. 
But becauſe the court of the ſaid lord the 


king how here, is not yet adviſed what judg- 
ment to give of and concerning the premiſſes; 
a day is therefore given to the parties afore- 
ſaid to come before the ſaid lord the king 


on TIN | whereſoever 
the ſaid king ſhall then be in England, to hear 


judgment aforeſaid, for that the court of the 


ſaid lord the king now here, is not adviſed 

thereof Sc. e 
TELE 1581 7. Morgan, 
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CHAP. XVII 


The form of the entries to be made on the 
WA 

O ſhew the law and practice of writs of 
T error in a ſtill greater degree, the fol- 
lowing proceedings vary in every part from 
the foregoing, and are complete in themſelves 
from the beginning to the end, both in the 
cauſe at law, and on the writ of error. iS 


« Js pet of Michaelmas term, 1780. 
 « Witneſs William earl ef Mungſeld' - 

England * N U g 102d the king hath ſent wricof error, 

Air 6 © 1 5 and ENG "IE 


e Sir Williaw de Grey, knight, big writ cloſed | N | i 
« in theſe words: GEORGE the third, by the 3 


grace of God, of Great Britain, France, and i 
% Ireland, king, defender of the faith, and 
« ſoforth. To our truſt and well beloved Sir 2 

William ae Grey, knight, chief juſtice of the 225 3 
bench, greeting. Becguſe in the record, ang l 
<« proceſs, and alſo in the giving of judg- if 
* ment, of the plaint which was in our court . 
before you, and your companions, our 
© juſtices of the bench, by our writ, between I 
* Jobn Foſter, and Benjamin Dun, late of Weſt- 9 


| 1 11 
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68 Cbe Law and Pratfce. 

cc minſter, in the county of Middleſex, gentle- 

* man, of a certain debt of 100 l. which the 

* ſaid Jobn demands of the ſaid Benjamin, 

*© manifeſt error hath intervened, to the great 

&- damage. of him the ſaid Benjamin; as we 

from dis complaint are informed: We being 

* willing that the error, if any there be, 

*© ſhould be corrected in due manner, and 

* that full and ſpeedy juſtice ſhould be done 

© to the parties aforeſaid, in this behalf, do 

e command you, that if judgment thereof 

ebe given, then, under your ſeal, you do 

e diſtintly and openly ſend the record and 

% proceſs of the plaint aforeſaid, with all 

' * things concerning them, and this writ, ſo 

de that we may have them on the morrow of 

« the Holy Trinity, whereſoever we ſhall then 

te be in Exgland: that, the record and proceſs 

* aforeſaid being inſpected, we may cauſe to 

te be done'thereupon, for correcting that er- 

* ror, what of right, and according to the 

law and cuſtom of our realm of ” England, 

* ought to be done. Witneſs ovrſelf at 

* Weſtminſter, the $th day of May, in the 

—_ * twentieth year of our reign, 

| 4 Chief juſtice's c The anſwer of Str William de Grey the 
toeturn. s chief juſtice within named. 

&« The record and proceſs, Hos mention 

Lis within made, follow in theſe words, to 

«wit: 


| « PLEAS at WWeſiminſter, before Si 
« J/jliam de Grey, knight, and his brethren 

The end. 4s 2 of the bench of the lord the king 
| at HMaſininſier, of the term of Eaſter, in _ 
20t 
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te 20th, year — the reign of our. {overeign lord, 

« George the third, by the grace of God, of 

« Great. Britain, France, and Ireland, kings 

6 defender of. the faith, Sc. Andi in the year The * 
6 of our Lord 1780. Roll 1000. Middleſex tion (by _ 
« 0 wit, Benjomin Dun, late of We eftminſter, in nen 
« the {aid | bounty of Midileſex, gentleman, was 

« [ymmoiied to anſwer Jobn Peter, of a ples 

nat he render to him, cool. of lawful money 

« f Great Britgin, which he owes to, and 

vs unjuſtly dctains from him. And thereupes | 

the 1a! John, by Richard Fen, his attorney, 

« ſaith, That whereas the Taid. Benjamin, on the 

« firſt day « of Fanuary, in che yea! of our Lord 

« 1580, .. at Weſtminſter, in the county, of 

« Middleſex, aforclaic, by his certain writing 

« obl:gatory,, called a bond, ſealed with his 

e ſcal, and now ſhewn to the court hete, 

the de whereof | is the ſame day and year 

« aforelaid, became held and firmly bound 

t the faid Jobn, by the name of John 

« Foſter, of Lambeth, in the county of Surry, 

1 timber-merchaat, in the ſaid ſum of 1000. 
„to be paid to the ſaid Jon, whenever 1 
*. af et wards he the ſaid Berjamin , ſhould be 

„ thereto. tequeſted. Yet. 5 85 ſaid Benjamin 
4 (although fren thereto . requeſted, &6) 
«hath not. "rendered to the ſaid, Jobn, the 
* ſzid ſum of 100 J. above demanded, or any 
„ plrt thereof; but ſo, to do the laid Begja- | 
in bath hitherto altogether. refuſed, and 1 
till doth x fuſe, and the, ſame | is fill, un- ö 
0 paid; "wherefore the faid, John faith, that: he | 
* injured, and hath ſuſtained damage to the 

" value of ten a ounds, and therefore ae 
. < brings” his © 7 ſo forth. And the Profert in 


F 3 ſaid curia, 


- © The Law and Phatffce | 
« faid Joby brings here into court the ſaid 
« writing obligatory, which teſtifies the debt 
« aforeſaid, the date whereof is the ſame day 
«and year in that behalf above mentioned, 
«© AND the ſaid Benjamin, by Jobn Den his 
te attorney, comes and. defends the force and 
injury when, Cc. and ſaith that the de- 
declaration aforeſaid, and the matters therein 
& contained, are not ſufficient in law for the 
« ſaid Foby to have his aforeſaid action there- 
* of maintained againſt the ſaid Benjamin; 
to which ſaid declaration, in manner and 
form as the ſame is above ſet forth, the 
' <« ſaid Begjannin is not under any neceſſity, 
| = . ce neither is he bound by the law of the land 


76 half, the ſaid Benjamin prays 8 
| de barred 


C 4. rained againft him, c. —Nafb ' Groſe. — 
Ieiader in AN che ſaid Jobn faith that the decla- 
= demuirer. ration aforeſaid, in manner and form as 

. | „ the ſame is above ſet forth, and the mat- 


(«2471 ; Which ſaid declarati 


b 
delnot anſwered to the ſaid declaratipn, not 
4 hitherto in any manner denied the ſame, be 
© faid Jobn prays judgment, and by ebt 


* award. And becauſe the ſaid Benjamin hat 


. 


bf Writs of Erroz. 
« aforeſaid, 3 with his damages occa- 
« fjoned by det | 7 
« N to him, c. Thomas Walker. 
6c A 

« will adviſe themſelves of and upon the pre- 
® miſſes before they give judgment upon the 
« ſame z a day is therefore given to the parties 
« aforeſaid here, until fifreen days from the 
e day of Exfeer, to hear their judgment there- 
upon, for that the faid juſtices here, are not 
« yet adviſed thereof. At which day came 
« as well the ſaid Fobn, as the faid Benjamin, 


aining the ſaid debt, to be 


% 


- 
- 
71 
4 
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D BECAUSE the juſtices here in court, Continuange, 


« by their attornies aforeſaid, Mbereupon the Opinion of 
the court. 


matters aforeſaid having been ſegn, and by 
« the juſtices here fully underftogd'; and all 
and fingular the premiſes being examin- 
*ed, and mature dehberation had there- 
upon; for that it feems to the ſaid juſ- 
« tices here, that the declaration aforeſaid, 
“and the matters therein contained, are not 
te ſufficient in law for the ſaid John to have 


by 


« his aforeſaid action thereof maintained 


« apainſt the ſaid Benjamin, Therefore it is 
« configered, that the ſaid Jobn take nothing 
& by his writ aforeſaid, but that he and his 
« pledges of proſecuting, {to wit) John Doe, 


« and Richard Roe, be in mercy for his falſe 


« complaint, and that the ſaid Benjamin go 


q 
* 
* 


« thereof without day, &c. And it is fur- Amercement, 


«* ther confidered, that the ſaid Benjamin do re- 


cover agYnft the faid Jobn, ten pounds and Coſts. 


Iten ſhillings, for his ſa:d coſts, and charges, 
by him about his defence, in this behalf ſuſ- 
' *rained, adjudged by the court here to the 
* ſaid Benjamin, with his affent, according to 
e TS the 

* i # : ; 


* 


% 


2 


Execution 
awarded. 


aſſig ned. 


os the form, of the ſtatute in ſuch caſe made 
. *« and provided ; and that the ſaid Benjamin 
e may have execution thereof, Ge ks 


Che Law-and-ÞPatſce 


Generalerror. 4; A F T E R W A RD 8, CY 18 to lay, On 


« Monday. next after the morrow of All Scul, 


e in this ſame term, before our ſovereign lord 
e the king at Weſtminſter, comes the ſaid Joby 


„ Fofier, dy Richard Fen his. attorney, and 


faith that in the record and proceſs afote- 
. * ſaid, and alſo in giving the judgment afore- 
\£* ſaid, there is manifeſt error, in this, (to wit) 
Be that the judgment aforeſaid, in form afore, 
te ſaid given, was given for the ſaid Benja- 
nin againſt the ſaid Fohn: whereas by the 
law of the land the ſaid judgment. ought 


to have been given for the ſaid Joby 


3 $6 againſt the ſaid Benjamin. And this he the 


Seire facias to « ſaid Jobn is ready to verify. And the ſaid 
hear errors. John prays a writ of the ſaid lord the king 


n 


to warn the ſaid Benjamin to be before 


the ſaid lord the king to bear the record 
and proceſs aforeſaid, and the matter afore- 
* ſaid for error aſſigned, and it is granted to 
* him, c. by which it is commanded to 
r the ſhcriff of the county aforeſaid, that by 
: good and lawful men of his bailiwick, he 
make it known to the faid Benjamin that 


ehe be before the lord the king in fifteen 
« days of Saint Martin, whereſocyer he {ball 


- * then, be in England to hear the record and 


* proceſs aforeſaid, and the matter aforeſaid 


for error aſſigned; and further to do and 


5 receive what the ſaid court of the ſaid lord 


the king ſhall conſider of him, in this be- 


0] £ 


Wn _. he ſame day is given to the ſaid 


Joh 


ol Grits - of. Erroz. 


« Jobn, M a At which day, — * our ſaid 
lord the king, comes the ſaid John, by his 
« artorney aforeſaid, and offers himſelf againſt 
«the ſaid Benjamip 3 and the ſheriff (to wit) 
6 ſheriff of the ſaid county 
ce returns, ** 15 virtue of the faid writ. to 
< him directed, he had cauſed it to be made 
ct known to the faid Benjamin, that he be be · 
« fore the lord the; king at the time in the 
4 ſaid writ. mentioned, by Tames Strongarm, 
e and. William Chariot, good, Sc. as by the 
« ſaid writ, he was commanded, . Se. ad- 
& the ſaid B. njamin, being folewaly called, * 
« by John Den his attorney, comes... Where- 
66 upon the ſaid. Jobn as before, faith, that 
© ig the record and proceſs aforeſaid, and alſo 
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Sheriffs re- 


tur rb feire ſiei. 


= 
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Aſſigu ment of 


error aft eſh. 


« in giving the judgment 17 there is 


te manifeſt error ia 


this, (to wit) that the 


Judgment Feen in form aforeſaid given, 


« was given for the ſaid Benjamin, againſt the 
% ſaid John : whereas, by the law of the land, 

* the faid judgment ought to have been 
* given for the ſaid John avainſt the ſaid Ben- 


* jamin. And this he is ready, to verify, And 


« the ſaid Jobn prays that the jadgment 
« aforeſaid, for the error aforeſaid, and "other 
errors in the record and proceed ngs afore- 
e ſaid, may be reverſed, annulled, and alto- 
« gether held for nothing, and that he may 
* he reſtored to all things which he hath loſt 
by occaſion of the ſaid judgment, &c, 
| > *h 5m 


* 

. . ** 1 — « 7 

1 4— 1 : a 
— 


— 


* 


1 4 & 1 1 


or — 
— 


— 


* If the defendant in error does not appear on the 


ſi. fa. to hear errors, ſet down the caule for argument, 
Lg the plaintiff ſhall be heard ex parte. 


AND 


1 


* 
; 
\ g a 
> * 
N e 


Joinderiner- * AND the ſaid Benjamin, by his attorney 
rer. ** aforeſaid, comes and faith, that there is no er- 
* ror either in the record and proceedings afore- 
= ze ſaid, ot in giving the. judgment Meld 
1 4% And be prays that the court of the ſaid lord 
the king now here, may proceed to examine, 
« zz well the record and proceedings aforeſaid, 
© as the matter aforeſaid for error aſſign- 
«ed, and that the judgment aforeſaid in 
„form aforeſaid given, may be in all things 
« affirmed.” But becauſe the court of the ſaid 
* lord the king now here, is not 1 adviſed 
© © what judgment to give of and upon the 
s premiſſes, a day is therefore given to the 
* 1 aforeſaid, to come before the ſaid 
© lord the king on * where- 
« ſoever he ſhall then be in England, to hear 
the judgment aforeſaid, for that the court of 
< the ſaid lord the king now here is not yet 
< adviſed thereof, Ec. | 
| | F. Lan. 


Continuance. 


* Ar which day before our lord the king 
at at Veſtminſter, come the parties aforeſaid, 
* by their attornies aforeſaid, whereupon as 
4 well the record and roceedings aforeſaid, 
nnd the judgment aforeſaid, in form afore- 
* ſaid given, as the matter aforeſaid, by the 
ed & ſaid John above for error aſſigned, being 
6 * ſeen and fully underſtood by the court of 
the ſaid lord the king now here, and ma- 
ture deliberation had thereupon : for that 
* it appears to the court of our lord the king 


Opinion of 
the court. 


— 
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® The day mentioned in the rule for conflis. 
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&« now here, that in the record and proceed- * 
«ings aforeſaid; and alſo in giving the judg- | 
« ment aforeſaid, there is manifeſt error. There- Reverſal. 
« fore it is confidered, that the judgment afore- 
« ſaid, for the error aforeſaid, and other er- 
« rors in the record and proceedings afore- 
« ſaid, be reverſed, annulled, and altogether 
« held for nothing; and that the ſaid John 
*« do recover againſt the ſaid Benjamin. his 
« debt aforeſaid, and alſo 40 J. for his damages 
« which he hath ſuſtained, as well by means 
« of detaining the ſaid debt, as for his coſts Judgment 
« and charges by him expended about his ſuit figned the 
* in this behalf, by the court of our ſaid lord |, -— 5 
« the king now here adjudged to the ſaid ' * 
« 7obn, with his aſſent, and that he have exe- 
« cution thereof, Sc. And the ſaid Benja- 
« min in mercy, Se. 

0 


Judgment for 
the plaintiff. 


Mercy, E.. 


— 


CHAP. 


* 1 . by * 2 „„ ** 
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ſord's caſe, 


9 * 12507 1} by! yy 


| Crow Jac: ; 15 matters of fact are alleged i in error, as non- 


Velr. 58. The defendant in replevin, againſt whom 


212. 213. | whe, 
5 ought to have appeared by enardias. T'his 
therefore is an error not triabl? by the court, 

f but in 11's proper nature by the country. 
2 Rdw. IV. In avoidance of an outlawry, defendant al 
456. figns for error he was in France under à captail 


mo "The Lay and Buh: 


. 
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raed lah age, death, &c: c. a proper plea muſt be 


made thereto, and iſſue taken thereon, and 


a7 tried, as in any other, ue, : 
Cro liz: | ON upon a "Judgment in altize, wy the 
* 1 plaintiff aſſigns one error in fact. to ) 


that the land lay in D. in the county of Mn. 
" mouth, and not in Salop. where the aſſize was 
2% "4 Aa% held. - 


King v. Goſ- judgment was given, aſſigns for error ti. re 
* 3. Were two avowants, one of whom being with- 
2 düund. in age, appeared by attorney; wheieas he 


in war; this is matter of fact, and ſhall be tried 
by the Captain's Ae: 


22 Edw, Iv, Burt contrirywiſe to ſay, thaw is not any 
46. * Se. or in avoidance of an outlaw- 


5 TA Fe, 2 | I} 


th An P oF? Eee %* " 9 1 | | : 55 S Ce. | 
J | s i r 
of. Wits of tere. g He \ «Ty : ag f. e 4 ; 
1 that he was but quarto. exadtus; for tbeſe 1-008" ol 
are manifeſted by the record of he wig i 
and certiorari, when, returned ang . Wh 1 1x2 - 
This proceſs i is called 3 i "Sn 


- Writ of- Exras. coram vobis reſide _—_ 
It lies not in the Exchequer 1 but 2 1 ig 
on judgments given in the Common Pleas, it | 
lies in the King's Bench; and on the judg- 
ments of the latter, it then lies in the 
ſame court : when ſoed out it muſt be 
allowed in court, and it is no ſoperſedeas 1 3 
(as it is ſaid); but by leave of the court; in 2. if it may AF 
regard none of the ſtatutes, which oblige the _ be allow- 
plaintiff 1 in error to put in dein extend to it. 3 vaca- 
To, compel the plaintiff to allign errors, * = 
tie court muſt be moved, and he muſt al- 1 


ſign errors immediately „pen ſervice of the 
rule, 


The errors are to be eſſigned and con 
pon the Eg of the Judgment, AE 
F 


v # = 


The errors 8 be aſligned- ſk, hn facts - 
only, as before mentioned: error in fact, is 
jor the error of the judges, and the revet 
judgment n by them, which is ertoneous 
matter of fact only, is not reverſiog their 
agent; but otherwiſe if the jodgment be 
ſronegus in matter of law, for they A 
0 laid to reverſe their. own judgments. 


- 


Upon 


Dor ir fad proceed to trial as in other common caſes, 
Lo goed, may nd if found for the plaintiff on trial, he 
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% - The Law and Pualtſce | 
Defendant on Upon iſſue taken of error in fact, you may 


carry the | : CER n 
cauſe to trial mult move to put the cauſe in the paper 


de fſirſt aſ- for argument, and then, producing/the poſe 

ines wid: the court will give judgment n | 

our p.oviſo, . 2 | 

E. 13 Geo. 1, In error cor. vob. there is no ſcire facias to 

Kingy. Jones. aſſign error, but the defendantan error muſt 

N. d. Rep. move the court for a rule againſt the plaintif 
in error to aſſign his errors. 


A record of Mi prius, on iſſue joined in erri 
in fat. Ee, 


Pleas Zefore eur lord the. king at Welt 
minſter, of the term of the Holy Ti. 
| nity, in the 2oth year of the reign 
s of our ſovereign lord Gong the third, 
_— by the grace of God, of Great Bri 
Fain, France, and Ireland, king, de. 

| fender of the faith, &c. 
Roll 1000. 


Stormont and Wo) 


Tube wric of England, UR lord the king hath ſentw 
error coram (to wit.) his truſty and well beloved Si 
vobis refidet. William de Grey, Knight, his chief juſtice af 
the Bench, his writ cloſed in theſe. words 

- George the third, by the grace of God, af 

Great Britain, France, and Ireland, king, de- 

fender of the faith, Cc. To our truſty and 

well beloved Sir William de Grey, knight, out 

chief juſtice of the Bench, greeting. Becau 

in the record and proceſs, as alſo in the giri 
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et Writs of: Erroz- | 
of judgment, in a plaint, which was in our 
court before you, and your companion, our jus 
tices of the Bench, by our writ, between Thomas 
Sable, and Jahn Vie, late of Weſtmin/ter, \ in 
the county of Middleſer, gentleman, and Sela- 
mon Mort, late of the ſame place, gentleman, 
of a plea of treſpaſs on the caſe, manifeſt 
error bach intervened, to the great damage of 
the ſaid Jabs and Solomon, as we from the com- 
plaint of the ſaid Fob» and Solomon are informed. 
We being willing that the error, if any there 
be, ſnould be corrected in due manner, and 
that full and ſpeedy juſtice ſhould be done to 
the parties aforeſaid, in this behalf; do com- 
mand you, that if judgment thereof be given, 
then, under your ſeal, you do diſtinctly, and 
benly, ſend the record and proceſs of the 
aint aforeſaid, with all things cancerning 
them, and this writ, ſo that we may haue 
them on the octave of Saint Hilary, whereſa- 
ſoever we ſhall then be in Zxgland, that, the 
record and proceſs aforeſaid being inſpeted, 
we may cauſe to be done thereupon for cor- 
retting that error, what of right, and accord- 
ing to the law and cuſtom of our realm of 
England, ought to be done, Witneſs ourſelf 
at Weſtminſter, the 29th day of November, in 


= .2 


tice within named. The Record and Praceſs, 
whereof mention is within made, follow in 
theſe words, Pleas at Vefminher, before Sir 
William de Grey, knight, and his brethren, juſ- 
tices of our .lord the king of the Bench at 
Weftminfter, of the term of Saint Michael, in 
tic 20th year of the reign our ſovereign lord 

George 


the twentieth year of our reign, The anſwer Chief juflice's 
of Sir William de Grey knight, the chief juſ- return. 


% The Law and Pradfice 
George the third, by the grace of God, of 

1 Great Britain, France, and Ireland, king, de. 
The writ. fender of the faith, Sc. Roll 851. Mid⸗ 
5 dleſer, to wit, Jobn Vie, late of Meſtminſter, 
in the county of Middleſex, gentleman, and 
Solomon Mort, late of the ſame place, gentle. 
2 man, were attached to anſwer Thomas Sable, of 
Declaration a plea of treſpaſs on the caſe, Sc. and thereup. 
for av under- on the ſaid Thomas, by Jobn Den his attorney, 
taker's bill. complains, that whereas the ſaid John and Sol: 
Eſq; : mon, on the firſt day of January in the year of 
| our Lord 1780, at Weſtminſter aforeſaid, were 
indebted to the ſaid Thomas in 3ol of lawful mo- 

ney of Great Britain, as well for work and labour 

before that time done and performed by the ſaid 

Thomas, for the ſaid John and Solomon, is 

and about the funeral of one William Mort ce. 

ceaſed, at the ſpecial inſtance and requeſt of tht 

© ſaid John and Solomon, as alſo for diverſe na. 

. terials, and neceſſary things, uſed and employed in 
2d about the doing and performing the ſzil 
work and labour, and in and about the ſaid fi. 
 neral, by the ſaid Thomas, at the like ſpecial in- 
Rlance and requęſi of the ſaid John and Solomon, 
before that time found and provided. And being 
ſo indebted, the ſaid Fobn and Solomon, in con- 
ſideration thereof, afterwards, (to wit) on the 
fame day and year aforeſaid, at Weſtminſir 

_ aforeſaid, undertook and then and there faith- 
fully promiſed the ſaid Thomas, to pay him 
the ſaid ſum of money, whenever aden 
they the ſaid John and Solomon ſhould be there- 

to requeſted. AND WHEREASALSO 
the ſaid Jobn and Solomon - afterwards, (to vit) 

1 a on 
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on the ſame day and year aforeſaid, at . 

min/ier aforeſaid, in conſideration that the ſaid 

Themas, at the Tpecial inſtance and requeſt of 

the ſaid John and Solomon, had before that time 

done and performed other work and labour for 

the ſaid John. and Solomon, in and about the 

funeral of one William Mort deceaſed, and 

tad alſo uſed and employed aiver ſe other materials 

and neceſſary things, in and about the doing and 

performing. the ſaid work and labour, and in and 

about the ſaid funeral, by the ſaid Thomas, at 

the like” ſpecial inflauce and requeſt of the ſaid 

John and Solomon, before that time found 4 
and provided; undertook, and then and 1 
there faithfully promiſed the ſaid Thomas to 1 
pay him ſo much money as he therefore rea- 
lonably deſerved to have of the ſaid Jobn and 
Solomon, whenever aſterwards they the ſaid 

Jobn and Solomon ſhould be thereto requeſted, 
And the ſaid Thomas doth aver, that he there- 
fore reaſonably deſerved to have of the ſaid 

Jobn and Solomon, other 30 J. of like lawful 
money, that is to ſay, at Weſiminſter aforeſaid, 
whereof the ſaid Jobn and Solomon afterwards, 

(to wit,) on the {ame day and year aforeſaid, 

there had notice. (Add counts for goods fold 

and delivered, for which ſee page 26.) AND 
WHEREAS ALSO tie ſaid Jobn and 
Holomon, afterwards, (to wit) on the ſame day 

and year aforeſaid, at Weſtminſtir aforcſaid, was 
Indebted to the ſaid Thomas in the farther ſum 

of 301. of like lawful money, for money be- 

fore that time laid out, expended, and paid by 

the ſaid Thomas, for and to the uſe of the faid © 
Jobn and Solomon, _ in and about the _ 


T7 
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ral expences of one Wilkam Mort deceaſed, 
at the ſpecial inſtance and requeſt of the 
ſaid Jobn and Solomon; and being ſo indebted, 
the ſaid John and Solomon in conſideration 
thereof, afterwards, (to wit) on the ſame day 

and year aforeſaid, at Vęſiminſter aforeſaid, ut. 
dertook and then and there faithfully promiſ. 
ed the ſaid Thomas, to pay him the ſaid Jaſt. 
mentioned ſum of money whenever after. 
wards they the ſaid Fohn and Solomon ſhould 
be therero requeſted, Nevertheleſs the ſaid 
Jon and Solomon, not at all regarding their 
Tajd ſeveral promiſes, and undertakings, in 
form aforeſaid made, but contriving, and frai-| 
dulently intending, to deceive and defraud the 
ſaid Thomas in this behalf, have 1. * hath 
either of them, paid to the ſaid Thomas the 
fſiaid ſeveral ſums of money, or either of them 
or any part thereof; (although the ſaid 7 
and Solomon, afterwards, (to wit) on the ſame 
day and year aforeſaid, and often ſince at 
* min/ter aforeſaid, have been requeſted by the 
" ſaid Thomas to pay him the fame.) But « 
pay the ſame to the ſaid Thomas, they the ſaid 
John and Solomon have, and each 'of then 
hath, altogether refuſed, and. ſtill do refuſe 
and the fame are ſtil] unpaid, to the damagt 
of the ſaid Thomas of 401, and therefore It 

brings his ſuit, &c, 1 


| And the ſaid John, by Richard Fen his i 
Def | 

— 2 torney, and the ſaid Solomon, by Richard ki 
attornies. his attorney, come and defend * the force an 
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lf the pleas are delivered ſeparately, they may 
put either way in the iſſue, and record, ſeparately, 0 


in the form above ſet forth. = 
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injury when, Cr. and ſay, they did it un- 


dertake, and promiſe, in manner and form as 
the ſaid Thomas hath above thereof complain- 
ed againſt them: and of this they put them- 
ſelves upon the country; and the ſaid Thomas 
doth the like. Therefore the ſheriff is com- 
manded that he cauſe to come here in eight 
days of the Purification of the bliſſed Mary, 
twelve, Ce. by whom, Sc. and who neither, 
&c. to recognize, &c. | Becauſe as well, Cc.“ 


' Widdieſer, to wit, The Jury between Jurats, 


Thomas Sable, plaintiff, and Jobn Vie, late of Weſt- 


minſter, in the county of Middleſee, gentleman, 
and Solomon Mort, late of the ſame place gentle- 


man, defendants, in a plea of treſpaſs on the 
caſe, is reſpited here until the morrow of the 
Holy Trinity, unleſs Sir William de Grey knight, 
the king's chief juſtice of the Bench het af 


ſigned, according to the form of the ſtagute 
in that caſe made and provided, ſhall arft 
come on Thurſday the 24th' day of June, at 
Veſtminſter, in the great hall of pleas there, 


commonly called '}efminſter-hall, for default 
of the jurors becauſe none came. Therefore 


let the ſheriff have the bodies of the ſe- 
veral perſons mentioned in the panel an- 


— — 


la the Common Pleas the placita is wrote but once, 


except on the death or change of the chief juſtice, or on 


an old iſſue; then there maſt be two as in B. R. but 


after the plea it is uſual to leave a blank before the ju- 


rata, for another placita, iu caſe the cauſe ſhould not be 
tried at the time intended. 
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nexei to the writ of habeas corpora juratorum, 


And be it known. that the juſtices here in 
court, in this ſame term, delivered a writ there- 
upon to the under- ſneriff of the county afore- 


ſaid, to be executed in due form of law, &c. 


N Peſea. 


Afterwards on the day, and at the place 
within contained, before Sir William de Grey 


knight, chief juſtice within written, A. B. 
gentleman, being aſſociated to the ſaid chief 


Juſtice, according to the form of the ſtatute, 


Cc. comes the within- named Thomas Sable, 


by his a torney within mentioned, and the 


within- named bn Lie, and Solomon Mort, 


come not. Therefore let the jury, whereof 


mention is within made, be taken againſt 


them by default; and the jurors of the ſaid 
jury being called come, who to ſpeak the 
truth of the premiſſes within Written, being 
F . tried, and ſworn, upon their oath ſay, 


that the ſaid Jobn and Solomon did undertake 


of and promiſe in manner and form as the ſaid 


| Thomas bath within complained againſt them. 


And they aſſeſs the damages of the ſaid Thomas, 


on occaſion thereof, over and above his coſts 


and charges, to 20. and for thoſe coſts and 


* — 


| Errors an AFTERWARD — (to wit,) on Mad. 
| ed. NF 


charges to 40s. Therefore, Sc. (add the 
Fanal judgment.) : 


Note. In the Common Pleas final judg- 
ments on peſteas, and writs of inquiry, 
are entered by the clerk. of the judg- 
ments. 111 


neſday next after fifteen days from che day of 
: | Eater, 


- of Writs of Erro 
Eaſter, in this ſame term, before our lofd the 
king at Weſtminſter, comes the faid John Vie, 
by Richard Fen his attorney, and ſays, that in 
the record and proceedings aforeſaid, as alſo - 
in giving the judgment aforeſaid, there is 
manifeſt error in this, (to wit thathby the re- 
cord aforeſaid, it appears, that the judgment 
aforeſaid, in form aforeſaid given, was given 
as well againſt the ſaid John Vie, as againſt 
the ſaid Solomon Mort; when in truth and in 
fact the ſaid Solomon Mort, in the ſaid record 
mentioned, before the trial of the iſſue in the 
ſaid record joined, between the parties afore- 
ſaid, of the plea aforeſaid, and before the givs 
ing the judgmen: aforeſaid, (to wit,) on the 
zoth day of . Fanuary, in the 2cth year of the 
reign of our ſovereign lord the now king, at 
Meſiminſier aforeſaid * died; and fo the judg» 


roneous, and y id in law. And this he prays Deat 
may be inquired of by the country; and that of th 


laid, and other errors in the record and pro- 
ceedings aforeſaid, may be reverſed, anaulled, 
and alcogether held for nothing; and that 
the ſaid Joby may be reſtored to all things 
which he hath loſt by cccaſion of the ſaid 
judgment. And the ſaid Jobn prays a writ of 
our lord the king Þ to give notice to the ſaid 
Thomas Sable to be before our ſaid lord the 
king, to hear as well the record and proceed- 
ings aforclaid, as the matters aforeſaid, for 
error aſſigned, and it is granted to him. By 


* »“ 2 


Departed this life. + To ſummon, 
© = Res which 


ment aforeſaid in form aforeſaid given, is er. 
h of one 


e de- 


the judgment aforeſaid, for the errors afore- fendants be- 


trial. 


— 
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which it is commanded ro the ſheriff of Mid- 
 # dlefex, that by good, Sc. he make known to 
the ſaid, Thomas that he be before the lord the 
king on the morrow of the Holy Trinity, where- 
foever, &c. to hear as well the record and 
On a x 
proceedings aforeſaid, as the matter aforeſaid 
for error aſſigned, if, &c. And further, &. 
The ſame day is given to the ſaid Joby, &c. 


At which day the faid Jobn, by his at- 
. | torney aforeſaid, comes before our lord the 
3 Eing, at We/tminjeer, and offers himſelf againſt 
| | the ſaid Thomas; and the ſheriff, (to wit) 


+: Thomas Wright, Eſq; and Evan Pugh, Eſq; 
| theriff of the ſaid county of Middleſex, returns, 
5 that by virtue of the ſaid writ to him direct. 
| ed, by James Sirongarm, and William Chari, 
| good, Sc. he has given notice to the faid 
deine fei. Thomas to appear, &c. to hear, Sc. as by 
that writ he was required. And the ſaid 
_— Thomas being ſolemnly called, by John Du 
ET his attorney, comes, and ſays, that by reaſon 
of any thing by the ſaid! John aboye alleged, 
Plaintiff e- the ſaid judgment ought not to be reverſed, 

| pliesdefend- becauſe he faith that the ſaid Solomon Meant 
ant is living in the ſaid plea mentioned, is yet in being, 

. and traverſes and alive, (to wit,) at We/tminfter aforeſaid. 
his death. Without this, that the ſaid Solomon Mort, bt 
fore the trial of the ſaid iſſue, in the ſaid te 

cord joined, between the parties aforeſaid, i 

the plea aforeſaid, died in manner and form: 

2 the ſaid Jobn hath above alleged. And this 
is ready to verify, wherefore he prays that tt 

"* judgment aforeſaid may be in all things 4 
firmed, Sc. : an 


4 


* 


Ng 


1 
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And the ſaid Fobn as before ſays, that te 
ſaid Solomon Mort before the trial of the ſaid | 
iſſue in the ſaid record joined, between the 

parties aforeſaid, in the plea aforeſaid, died, Verifi:ation. - 
in manner and form as the ſaid Jobn hath 

above alleged; and of this the ſaid Jobn puts 

himſelf upon the country, And the ſaid 

Thomas doth the like; it is therefore com- 

manded to the ſheriff that he cauſe to come 

before our lord the king, in three weeks of Iſſue. 

the Holy Trinity, whereſoever, Sc. twelve, Se. 

by whom, Sc. to recognize, Sc. becauſe as 

well, Cc. The ſame day is given to the _ 

parties there, Ac. 


Pleas before our lord the king at © Welt 
minſter, of the term of Saint Michael, 
in the 21ſt year of the reign of our 
ſovereign lord George the third, by the 
grace of God, of Great Britain, Francs, 

and "Ireland, king, defender of the 
faich, Sc. and in the year of our Lord 
I 780, 


Middleſex, to wit, The Jury between 
John Vie, by his attorney plaintiff in error, and 
Thomas Sable defendant, of a plea of error 
in fact, is reſpited before our lord the king, 
until the octave of Saint Hilary, whereſoever 

tie lord the king ſhall then be in England, un- 
leſs the king's right truſty and well beloved 
William Earl of Mansfield, his majeſty's chief 
juſtice aſſigned to hold pleas before the king 
himſelf, ſhall firſt come on Wedneſday the 
29th day of November, at Weſtmin/-er-ball in-. 
the county of Middleſex aforeſaid, according 

G 4 | to 


8 


died in manner and form as the ſaid John 


305 
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to the form of the ſtatute in ſuch caſe made 
and provided, for default of the jurors be- 


cauſe none of them did appear. Therefore 


let the ſheriff have the bodies of the ſaid 
jurors, to make the ſaid jury, between the 
parties aforeſaid, of the plea aforeſaid, ac- 
cordingly. The ſame day is given to the 
ſaid parties, &c. | 


Afterwards at the place, and on the day 
within mentioned, before William earl of 
Mansfield, the chief juſtice within mentioned; 
John Way, gentleman, being aſſociated to the 
ſaid chief juſtice, by form of the ſtatute in 
in ſuch caſe made and provided; come as well 
the ſaid Jobn Vie, within named, as the ſaid 


Thomas Sable within mentioned, by their 
attornies aforeſaid, and the jurors of the jury, 
whereof mention is within made, being 


ſolemnly called, Come: who to ſpeak the 
truth of the premiſſes within written, being 
choſen by Ballot, elected, tried, and ſworn, 
ſay on their oaih, that the ſaid Soloman Mort 


- hath thereof above alleged. TROUT 
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CHAP. XIX. 


Containing the proceedings in the 
Exchequer Chamber. 


HE foregoing precedents, and direc- 
tions, complete the proceedings down 
to affirmance and reverſal of judgments in ſe- 
veral different ſuits ; laid down in ſuch a clear 
and practical form as to enable every prac- 
ticer to be perfect maſter of the ſubject: after 
the affirmance, or reverſal, the recovery, or 
reſtitution, of the damages will be the next 
conſideration, either by ca. ſa. ,. fa. or ſc. 
fa. againſt the principal, his bail, or the 
repreſentatives of the bail, in caſe of their 
death; which ever way however the parties 
may be inclined to purſue for the beſt, ge- 
nuine precedents of all thoſe different writs 
will be found in the laſt Chapter. 


We ſhall now adduce - ſome general in- 


ſtructions on the ſubje of writs of error, 
iſuing on judgments of the King's Bene b, 
returnable in the Exchequer Chamber, In 
which there wi'l not be a neceſſiiy of enlarg- 
ing ſo much as hath been done in the ocher 
courts : becauſe in the former almoſt all the 
proceedings are executed by the attorney: 
whereas in the Jarter the greateſt part lies in 
the province of the clerk of the errors. 


The matter contained in the third, fourth, 
and ſixth chapters, (afier ſubſtituting one court 


tor 


The Law and Pꝛacſcre 
for the other) will be a ſufficient guide for iſſu- 
ing a writ of error returnable in the Exchequer 

*% Cbamber, and the fubſequent proceeding there- 

ons, in which the courts may agree, as far 

The as thoſe- chapters extend. This will fave 

| numberleſs repetitions which are ever diſ- 
guſtful to an intelligent reader. One court 

| indeed varies from the other with relation 
E- . to the diſburſements, ſuch as 27. for the writ 
of error in B. R. and 2/. 25. 6 d. in C. B. 
the rules to tranſcribe, c. 25. in the former, 
©” and 45. in the latter; and in ſome other par. 
1 tticulars not material, the knowledge whereof 
will readily reſult from practice, and more- 
over will be ſeen in the chapter of fees and 


diſburſements. 


5 Bail on error brought in the Exchequet 
Chamber. 


If an action of debt is brought upon a 
bond to perform covenants, and there is 
judgment by default, without craving oyer of 
the condition; in this caſe, upon a writ of 
error brought, the plaintiff in error muſt put 
in bail, becauſe it dath not appear to the 
court, upon the face of the record, that the 

condition was for performance of covenants. 


* 


4 


On a bottomree bond there muſt be bail. 


Plaintiff recovered on a hottomree bond, and 
the defendant brought a writ of error, but put 
in no bail; and the queſtion was on the words 


of the ſtatute, ponds tar payment of uy 
Ly | 5 an. 
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only. Et per cur? : The conringency having 5 
happened, this is now, in every reſpect, a bond 
for the payment of the money only, and therefore 


bo 


there muſt be bail. 


The condition of a bond was, that if the Str. 1190. T. 
defendant furniſhed a third perſon*s cellar with Thrale v. 
beer, the defendant would pay any ſum not ex- r 

ceeding 100 l. the defendant pleaded that none 

was delivered, to which plaintiff replied, there 

was a delivery to the value of 80 J. the defend- 

ant demurred, and judgment for the plaintiff. 

Error was brought, and no bail being put in, 

execution was taken out. Upon conſider ation 

of 3 Jac. 1. c. 8. where the words are, bonds 

for the payment of money only, the court ſet 

alide the execution; for this is by no means 

a certain demand, but reſts upon a- quantum ' 

meruit, and the ſum is only pur, into the 

replication in order to aſſign a breach: and 

the ac being to reſtrain on a. legal remedy, muſt 

be ſtrictly. (Cites 1 Keb. 613. Carih: 28. 

2 Bulſt. 54. 1 Lev. 117.) FTA 


Though an executor by 16 & 14 Car. 2. Str. 741. 

c. 8. is not obliged to give bail in error, yet Hil. 13 Geo. 
if an executor will ſubmit to do as other de- 

ſendants do, the court may take it, and it 

will bind the parties. 


No bail in error of an oullawry till reverſal. 


Pending a writ of error to reverſe an out- Str. 951. 
lawry on meſne proceſs, the defendant in Trin. 6 Gee. 
error moved to gua/p the writ becauſe no bai} It, 


V 


— 


| Str, 882. | 
Hil. 2 Geo. 
II. — N 1 2 


was given. Sed per cur: that is never done 
till the outlawry is reverſed, and then we take 


caſe. 
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bail to appear to an original, to be brought 
within two terms: and ſo it was done in this 


A capias ad ſatisfaciendum was taken out 
againſt bail on a writ of error, and the court 
refuſed to ſet it aſide: although by 1 Rol. 46r, 
898. it is ſaid that it will not lie, 


If the writ of error is returnable the firſt 
day of term, the plaintiff in error is the ſame 
term to tranſcribe; to alledge diminution the 
term following; aſſign errors the next term, 


and to argue errors the fourth *. but 


if the defendant in error, inſtead of ſerving 
the rule to tranſcribe at the return of the 
writ, neglects it for a term or two; the plains 
tiff muſt tranſcribe in that term in which the 
rule is ſerved: alledge diminution the ſame 
term, aſſign errors the term following, and 
argue errors the third term. — | 


If the plaintiff in error does not enter the 
tranſcript. on record the ſame term it is 


= brought into the offige, the defendant may: 


and whoever takes it out of the office fiſt, 
is to keep it no longer than a copy is made, 
and then return it. 


The plaintiff cannot demand oyer of his 


own writ, or plead any thing but an afſign- 
ment of errors, which is in the place of 4 


declaration. | 
8 In 


41 — 


dt tüte ot Rs 
In error in the Exchequer Chamber Mr. * 


* the rule to tranſeribe. 


In the King s Bench. A 


Hock dt REY 


UNL ESS the plaimiff in the writ of error 
certifies the record within eight days next 
after notice bereef given to the ſaid plaintiff” 
or his 1 a * be 2 


0 . 
u oY Es errors! 


After feroſce of this rake the defendant i in 
error is to leave all the proceedings down to | 
the final judgment incluſive, or a' copy of 1 
them, at Mr. Ways office, who makes the . 
tranſcript therefrom ; which, when ready, the 4 
detendant's attorney muſt examine it with the | 2 
King* Bench roll in the Treaſury, (which if not "= 
previouſly done; - muſt be carried in before . 
the tranſcript can- be completed.) The Trea- 
ſury is open. every day in term time during 
the ſiting of the court: and if it is after term, , Z * 
a clerk. from the Error-office, "in "Raxtugal- - -- SIA 
A, will, go down with him to Weſtminſter 
with the keys of the Treaſury, for wick he 4 
charges bn 10 d. eee ID : * 


— 


— A ” , * 
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Writs of error on judgments by bill. in be 
Kivg's Bench go into the Exch: guer Chamber, 
Atier completing the tranſcript it is delivered 
yer by Mr. Hay, the chrk of the egrors of 
the King's Bench, to Mr. Cecil, u ho executes 
the 


. * _ reſt the e as 3 o Phill 


1 Fonnereau, eſq; clerk of the errors in the e 
—_ Te Chamber. | 
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UNLESS ibe plaintiff in the writ 7 em 

alledge diminution within eight days 1 
after notice bereof given to ibe ſail 

9 nw - plaimiff or his en aanſui wil 

20 g iat 319 
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E —— The. urit of 1 is not an origin 
=” - | ry but iſſues out of the court where i 
1 e dee een is depending. 


Cro. Jac. | _ Akeer Hieniontion : is alleged, - -A ceriim 
n ies whereby the thing is certified. 


"Af | al hai judgment may be falliged, reverſed, 
£3 avoided, in the firſt place, 4vithout a wril 
4 ; error, for matters foreign to, or debor: ti 
record, that is, not apparent upon the facet 

it; ſo that they cannot be aſſigned for en 
in the ſuperior court, which can only judg 
70 * what appears in the record iiſelf: 1 

end if the whole record is not ceriſi 


o 
e * 


* 


of ekt or ER 4 
or not truly certified, by the ior court; 1 


the party injured thereby (in both civil and 
criminal cates) may allege a diminution of the 
record, and cauſe 1 it to be em \\ 


No diminution! to be alleged on 1 out Siderf, 7 9 
of inferior courts. = 
After in nullo e erratum „ pleated, neither 

party can allege diminution 'vithour leave of 

the court. 


But the court * order a certiorari ; adi in- 
formandum 'conſtientiam curia, to 3 but 
not to 1 a Jaagment. 9 
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juſtices of our Common Bench, and our barons 


chief juſtice aſſigned to hold pleas in our 


odur court before us, by bill, between Ann Hol, 
and Jabn Gregory, of a plea of treſpaſs on the 


Jord the king before the king himſelf, her bil 
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The certiorari fo certify diminution of 20% 
bail, and warrant of attorney. 


YEORGE the third, by the graee of God, 
of Great:Britain, France, and Ireland, king, 
defender of the faith, &c, To our truſty and 
well beloved William earl of Mangſield, our 


court before us, greeting. Becauſe in the re- 
cord and proceedings, and alfo in the rendi. 
tion of the judgment, of a plea which was in 


caſe, it is ſaid manifeſt error hath happened, 
to the great damage of the ſaid, Jobn, as by 
his complaint we have underſtood ; the record 
and proceedings of which ſaid judgment we 
have lately cauſed to be brought before our 


of our Exchequer, of the degree of the co}, 
to correct the errors in the ſame, according 0 
the form of the ſtature, in ſuch caſe made and 

rovided, in the chamber of our Exchequer 
aforeſaid z and the ſaid John, appearing in the 
ſame Exchequer Chamber, hath ſaid, that 
whereas by the record aforeſaid, ſent to the 


ſame juſtices and barons, it appears, that the 


ſaid Ann, in Eaſier term, in the 20th year of the 
reign of his preſeat majeſty king George the 
third, exhibited into the ſaid court of our ſaid 


againſt che ſaid Joby in the plea aforeſaid, * 


ok Mrits of Erro. 3 
that the ſaid Jobn was in the cuſtody of the 
marſhal of our marſhalſea, before us: never- 
theleſs the ſaid Jobn at or before the time of 
exhibiting the bill of the ſaid Ann, was not in 
the cuſtody of the marſhal of our marſhalſea, 
before us : neither was any bail ever filed for 
him in the ſaid court; nor any ſuch bill, and 
the continuances thereon indorſed in our ſaid 
court, of the ſame term, before us of record 
remaining. And that whereas by the record 
aforeſaid, ſo as aforeſaid ſent, it alſo appears, 
that the ſaid Ann conſtituted one Richard Fen 
her attorney againſt the ſaid John in the plea 
aforeſaid, nevertheleſs the ſaid John hath ſaid, 


that the ſaid Richard Fen had no warrant of at- 
torney thereof on record filed: and we being 


willing to be certified of the premiſſes afore- 
ſaid, in this behalf, command you, that the 
files of the bails of the county of Middleſex, 


and of the bills in the faid Eaſter term, in the 


20th year aforeſaid, in your cuſtody; and 


alſo the rolls, and other memorandums of the 


warrants of attorney, of the ſame term, in 
your cuſtody of record, likewiſe remaining, 
being ſearched, what of the ſaid bail, bill and 


continuances thereon indorſed, and warrant of 


attorney aforeſaid, you ſhall find, to our juſtices 
and barons aforeſaid, immediately into the 
chamber of our Exchequer aforeſaid, you cer- 
tify, together with this writ, Witneſs, &c, * 


pO CE 


* Sir William de Grey, &c. writs &c. iſſuing out of 
the Excheguer Chamber are always witneſſed by the 
chief juſtice of the Common Pleas. | 


= The 
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The anſwer of William Earl of Mansfield, 
the chief juſtice within named. 


Having ſearched the files of bails of the county of 
Middleſex, and alſo of ihe bills of Eaſter tern 
within written, being in my cuſtody of record; 
T find no bail or bill between the parties with. 
in written, in the plea within ſpecified, filed if 
record : having ſearched likewiſe the rolls, and 


. of the ſame term, between the parties within- 
written, being likewiſe in my cuſtody on record, 
I there find no warrant of attorney filed on ri. 
cord. And this I certify to the juſtices of our 
lord the king of the Common Bench, and the 
barons of the Exchequer, within written, as [ 
am commanded, 

Mansfield. 


Errors cannot be entered until the certiorari 
of diminution alledged, and the rule to aſſign 
errors is out. 


The term after diminution is alledged, 
ſerve the rule to aſſign errors: after which 
the judgment may be affirmed as before mei- 
tioned : the plaintiff pays 8 5. on alledging di 
minution, and 16 d. per fo. for the tranſcript; 
and 8 5s. onaſſigning errors, (to Mr. Cecil;) the 
writ of diminution iſſues only in ſpecial caſes: 


and if the errors to be aſſigned are ſpecial, they 


muſt be drawn by the attorney, ſigned by 


_ counſel, and delivered to the clerk of the ei- 


rors in the Exchequer chamber, on treble pen- 
ny ſtamps. | ; 


i 
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In the Exchequer chamber. 


Gregory and Hook. 
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Unleſs the plaintiff in the writ of error af- Rule to aß. 
Hens errors, within eight days next after ſigu errors, 


notice hereof given to the ſaid plaintiff or 
his attorney, a nonſuit will be entered. 


Philip Fonnereav, 
clerk of the errors. 


If the errors aſſigned are the general errors, 
the defendant may immediately plead in nullo 
ef erratum. | 


After this plea the plaintiff is never ſuffer- 
ed to amend general errors. 


After defendant hath pleaded in nullo of 
erratum, neither pry can alledge diminution 
without leave of the court; although the 
court may order a certiorari ad informandum 
onſcientiam curiæ, to affirm, but not to reverſe 
a judgment. 


lays notice to the clerk of the errors in the 
chequer Chamber, and to deliver four 


ommon Pleas; and the defendant is to deli- 
er four paper books to the barons of the 
Exchequer, four days before the day of ar- 
zument “. 


— — 


* See 8 XII. at the end. 


aper books to the judges of the court of 
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It is incumbent on the plaintiff, if he de- Rule Zafer 
lgns to have his errors argued, to give ten 33 Car, Il, 
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Errer affiened in the Exchequer chamber, 


'Fatry of the (A Fterwards, (to wit) Monday the 5th day 
| record tranſ- of June, in the 2oth year of the reign of 
3 19 our ſovereign lord George the third, king of 
. ae Great Britain, c. a tranſcript of the record 
| and proceedings aforeſaid, between the par. 
ties aforeſaid, of the plea aforeſaid, with all 

things concerning the ſame, by means of x 

certain writ of our lord che King, for corred. 

ing errors, proſecuted by the ſaid John again 

the ſaid Richard, of and upon the premiſes 

by the court of the lord the king before the 

king himſelf here, was tranſmitted before the 

Juſtices of our ſaid lord the king of his coun 

of Common Bench, and barons of the Exc. 

guer of the ſaid lord the king, of the degree 

of the coif, in the Exchequer Chamber, ac 

cording to the form of the ſtatute, made i 

in the 27th year of the reign of the lady Elias. 

Error afign- Beh late quten of England. And the {ai 
ed. Jobn appearing in the Exchequer Chamitt 
a aforeſaid, aſſigned: certain matters for error i 
the record and proceedings aforeſaid, and it 
giving the judgment aforcfaid, for reverling 
the ſaid judgment; to which the ſaid Richan 
alſo appearing in the ſaid court of Excbeſu 


— 


& * 7 1277 


* In the parliament of the lady Elizabeth late qu 
of England, held at We/iminfler on the 23d day of N 
vember, in the 27th year, fc, _ 


I ; Chant" 


ICS 


ok TUrits of Erroz. „5 
Chamber, pleaded, that there was no error Plea in nu/le 
either in the record and proceedings aforeſaid, / erratum. 
or in giving the judgment aforeſaid. And | 
afterwards, (to wit) on Friday the ioth day of 
November, in the 2 1ſt year of the reign of our 
id lord the king, as well the record and pro- | 
ceedings aforeſaid, and the judgment afore= 55 
aid, given in form aforeſaid, as alſo the mat- 
ters by the ſaid Fobn for error aſſigned, being 
by the court of Exchequer Chamber mature- 
examined, and fully underſtood, for that 
it ſeemed to the faid court of Exchequer 
bamber, that there was no error, either in 
the record and proceedings afor-ſaid, or in 
giving the judgment aforeſaid. Therefore it Affirmance. 
as then and there conſidered by the ſaid 
ourt of Exchequer Chamber, that the judg- 
ent aforeſaid be in all things affirmed, and 
o ſtand in it's full force, ſtrength, and ef- 
ect; (the matters aforeſaid for error aligned 
n any wiſe notwithſtanding.) And it was 
urther then and there conlidered by the ſaid 
burt, that the ſaid Richard recover againſt 
e laid John 18 J. by the court there adjudg- 
d to the ſaid Ric bard by his aſſent, according 
the form of the ſtatute in that caſe made 
nd provided, for his damages, coſts, and 
harges, which he hath ſuſtained by occaſion 
| the delay of execution of the judgment 
1 by means * the proſecution of the 
d writ of error. And thereupon as well, _. 
e record aforeſaid, as the coating. of A 
e juſtices of the Common Bench, and barons cord, 


— 
_ 


* Diligently, 
- 3 3 of 


\ * 


ea The Law and Paallſce 
of the Exchequer aforeſaid,. before them had 
of and upon the premiſſes, were remitted into 
the court of our ſaid lord the king before the 
king himſelf, by the ſaid juſtices and baron, 
according to the form of the ſtatute in ſuch 
| - caſe made and provided, and now remain in 
the ſaid court of the ſaid lord the king be. 
fore the king himſelf, 5 


Satisfaction Akterwards, (to wit,) on Tueſday next il. 
acknowledg- ter 15 days of Saint Martin, in the 2 1ſt yen 
8 of the reign of the ſaid lord the now king 
before the king himſelf, at Veſiminſter came 

the ſaid Richard, by his attorney aforeſaid, and 
acknowledged, that he had been ſatisfied by 

the ſaid Jobn, for thedamages, coſts, and charge 

A aforeſaid. Therefore let the ſaid Joby be qui 
Salk. 24-73% of the ſaid damages, coſts, and charges, & 


or Urits-of Erroz./ 
CHAP. xX. 


Cmtaining the proceedings in the houſe of loꝛds. 


court inclined that it is a ſuper ſedeas. 


termine by prorogation of parliament z but 
they continue and are to be proceeded upon 
in fatu quo, as they ſtood at the diſſolution of 
the laſt parliament. EF pen ET 


To obtain a writ of error in parliament, 
here muſt be a petition to the king for his 
yarrant; which petition has the allowance of 
he attorney general, and then the king writes 
the top of it, fiat jufiitie : whereupon the. 
it of error is made out by the curſitor 
ho charges 5 J. for the kings warrant, (which 
procured by him, ) beſides his own fees. 


Writs of error in parliament are made return- 
ble immediately, or on a prorogation ad prox? 
nliament. becauſe during the ſeſſion they 
L continually, and have no vacation. 


in parliament is a contempt, and breach of 585. 


Viege, . 
8 This 


* 


| RROR brought in parliament returnable Keb: 231, 
E at a day on which it is prorogued: the Sid. 413. 


The lords have declared, and ſo is the law Raym. 383. 
at this day, that a writ of error doth not de- 


Moſt of the returns are infants parliaments. 3 Keb. 256. 


Suing the ban below pending a writ of er- I Will, Rep 


> 


_ 


The Lab and Pꝛacice 
This writ, when made out by the curſitor, 
muſt be taken to and allowed by Mr. Van, 
the clerk of the errors in the King's Bench, 
who takes 4 J. for the allowance; a copy of 
the allowance muſt be ſerved in the ſame man- 
ner as in other writs of error. 


| The chief juſtice of the King's Bench tales 


the record and tranſcript to the lords, in full 
parliament, with whom, after they are ex 


mined, he leaves the latter, but the record iz 
brought back again: no ſcire facias iſſues on 


this writ; but on motion made in the houſe 
by a peer, on behalf of the defendant in er- 


' ror, a day is appointed for the plaintiff in er. 


ror to aſſign errors. He is allowed eight days 
for that purpoſe; and if errors are not aſſign- 


ed in that time, the clerk of the parliament 


will grant remitlitur. 


If plaintiff in error alledges diminution, and 
prays a certiorari, the ſame is to be iflved 
without any motion, and to be returned in ten 
days; which if not doge, or good cauſe 
ſhewn to the houſe to the contrary, the plain 


tiff will loſe the benefit of his writ. 


To obtain a hearing, the plaintiff in era 
muſt get a peer to move the houſe, that on 
igning errors, the defendant may appex: | 
make his defence. 


After iſſue joined in nullo ef erratum, get 


25 e to move the houſe to appoint a day i 
: Sons 


ing the errors. At which day both pi 
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- of Carits of Erroz. | 19 
ties muſt attend by counſel, uſually two on a | 
fide, more is not allowed. If printed caſes 

are delivered by both parties, or either party, 

to the lords, they muſt be ſigned by counſel. | 
On the bearing, the lords either affirm or re- Dyer 3850 
verſe the judgment; on which the clerk of 

the parliament remands the tranſcript of the 

record, into the K. B. with the affirmance or 

reverſal to be entered on record of the faid- 

court, which awards execution, Cc. 


After verdict, error brought in the King's Salk. g7. 
Bench, on a judgment of the Common Pleas, _ 8 
and bail put in; if ſuch judgment be affirm- 6,jeproke 
ed, and error afterwards brought in the houſe v. Diggs. 
of lords, there muſt be a new recognizance; 
and the ſame if brought in parliament from 
the Exchequer Chamber, on a judgment of 
the King's Bench, affirmed by the Exchequer 
Chamber. . 


Upon a ſuit by original in the King's Bench, 4 Mod. 127» 
and writ of error in the houſe of lords brought 
thereon , if the judgment is reverſed, the lords 
will give the "atk judgment, as the court of 
King's Bench ſhould have pronounced. 


The lords examine the errors, with the aſ- Inſtr. Cl. par, © 
ſiſtance of the judges, in all affairs of weight 1. p. 391+ 
and nicety. If the judgment is reverſed, the i 
chancellor, by order of the houſe, pronounces 
execution accordingly ; If affirmed, the record 5 
is remanded, and the court of King's Bench, __ 
will iſſue execution. | "IE 


Upon 


106 


3 Bor. Rep. 
222. 
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5 Upon error in the houſe of lords, on judg. 


ment in ejectment in the King's Bench, the 


court will compel the plaintiff in error, to 


— 


- 


5 Shower's 
caſes in par- 


- liament 12. 


enter into a rule to reftrain. him from com- 
_  mitting waſte pendent? lite. | 


The queſtion was, (upon general errors af. 
ſigned in parliament) if theſe words, He is di- 
affected to the government (ſpoken of a juſtice) 
be a#ionable ? upon debate, the judgment was 
reverſed, the words being not actionable, 


Allignment of errozs fn parliament. 


oþ Afterwards, (that is to ſay) on the firſt 


day of December, in the 21ſt year of the reign 
of our ſovereign lord George the third, king 
of Great Britain, &c. betore the king him- 
ſelf in parliament, the ſaid Fobny, by Jobn Den 
his attorney, comes; and ſays, that in the re- 
cord and proceſs aforeſaid, and alfo in giv- 
ing the judgment aforeſaid, there is manifeſt 
error in this, (to wit) that the declaration 
aforeſaid, and the matters therein contained, 
are nat ſufficient in law for the ſaid Richard 
to have and maintain his aforeſaid action 
againſt the ſaid John; therefore in that there 


is manifeſt error: there is alſo error in this (to 


wit) that by the record aforeſaid, it appears 


that the judgment aforeſaid, in form aforeſaid 


given, was given for the ſaid Richard againſt 
the ſaid Jobn: whereas, by the law of the 


land, the ſaid judgment ought to have been 
given for the ſaid Jobn, againſt the ſaid Ri- 


chard, and the ſaid John prays that the judg- 
2 a Meng 
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ment aforeſaid, for the errors aforeſaid, and 


other errors in the record and proceedings 


aforeſaid, may be reverſed, annulled, and al- 
together held for nothing, and that he may 
be reſtored to all things which he hath loſt by 
occaſion of the ſaid judgment, c. 


alignment of errozs in parliament, af- 


ter affirmance in the Exchequer cham -. 


bex; 


Atterwards (that is to ſay) on the eighth 
day of December, in the 21ſt year of the reign 
of our ſovereign lord George the third, king 
of Great Britain, Sc. before the ſaid lord the 
king himſelf, and peers, and great men, in 
this preſent parliament aſſembled, at Weſt- 
minfler, in the county of Middleſex, the ſaid 
Jobn, by Jobn Den his attorney, comes, and 
ſays, that in the record and proceedings afore- 
ſaid, as alſo in giving and affirming the judg- 
ment aforeſaid, there is manifeſt error, in 
this, (to wit) that by the record aforeſaid, it 
appears, that the judgment aforeſaid, giyen by 
the ſaid court, of our ſaid lord the king, be- 
fore the king himſelf, at VNfiminſter aforeſaid, 


was given for the ſaid Richard againſt the ſaid 
Jobn: whereas, by the law of the land, the 


ſaid 2 ought to have been given for 
the ſaid Jobn againſt the ſaid Richard, there- 


fore in that there is manifeſt error; there is 


alſo error, in affirming the ſaid judgment, be- 
cauſe he ſays, that the judgment aforeſaid was 
affirmed in the court of our lord the king of 
Exchequer Chamber, at Mieſiminſter _ - aid, 

| #790 ore 


toy 


_— 5 The Law and Pzaffice 

| before the juſtices.of the Common Bench, and 

the barons of the ſaid Exchequer ; whereas 
no ſuch affirmance of the ſaid judgment ought 
to have been given thereon, but that by the 

law of the land the ſaid judgment ought to 
have been reverſed: and therefore in that 
there is manifeſt error. And the ſaid Joby 
prays that the judgment aforeſaid for the er- 
rors aforeſaid,. and other errors in the record 
and proceedings aforeſaid, may be reverſed, 
annulled, and intirely held for nothing, and 
that he may be reſtored to all things which 
he hath loſt, by occaſion of the ſaid judg- 
ment and the affirmance thereof, as aforeſaid, 
and that the ſaid Richard may rejoin to the er- 
rors above aſſigned, c. 


1 Vent, 100, A writ of error brought firſt in the Ex- 
chequer Chamber, and diſcontinued; 
then another ſued out in parliament, 

this ſecond writ is a ſuperſedeas. 


Writ of Erro, tam in redditione Judici, __ 
in adjudicatione executionis. 


| Cr. Jac 334. Bail may bring this writ of error upon a 
m ioo. judgment recovered againſt them by /cire 
facias. 


' Jdem, But bail cannot join the principal with him- 
| ſelf, or themſelves, in a writ of error. Error 
brought by bail, on a judgment againſt them 
by ſcire facias, in an inferior court; it was 2an 
in redditione judicii againſt the principal : quam 
in adjud:catione againſt cne bail; but was 

__ 


. 
1 
2 
131 
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We againſt the principal, and the bail 


proceeded in order to een the judgment 
againſt them. 


This writ lies on a ju dgment for the plan- Salk, 8 
tiff in the King's Bench, afterwards affirmed in 1 Vent. 168, 
the — Chamber, and an award of Cro. Car. 
execution in the King's Bench, on a ſcire facias 300.1 
brought by plaintiff. The defendant cannot 
have a writ of error in the Exchequer Cham- 
ber, tam in redditione judicii, quam in adjudica- 
tione executionis ®, for the merits of the firſt 
judgment have been examined there, and ſuch 
ſecond writ is no ſuperſedeas to the execution, 
which if ſued out, is no contempt. | 


4 — 


'' 
1 


Otherwiſe if there had been no writ of error beſore = 
en. the original judgment. ; = 


CHAP. 


110 


The Law and Praitice 
CHAP. XXIII. 


8 


A writ of error to reverſe a judgment 
given in the King's Bench in Ireland. 


wy 72 bring a writ of error in the King's 


Bench in England, to reverſe a judg- 
ment given in the King's Bench in Ireland“, 
a writ muſt be procured from the curſitor, 
directed to the chief juſtice of the King's 
Bench in Ireland, requiring him to ſummon 
the plaintiff in the action there to appear 


in the King's Bench in England, to anſwer 


the errors; whereupon a tranſcript of the 
record is ſent over, (not the record itſelf.) 


When the tranſcript comes over from 


Ireland, it is lodged with Mr, Heberden, of 


whom the agents on both ſides procure co- 
pies. And if the plaintiff in error doth not 
bring in the tranſcript, or a certificate there- 


of from Mr. Heberden, the curſitor will make 


| 5 Stat. 6 Geo. 
I. e. 5-1, LL 


out a writ de executione judicii, directed to 
the chief juſtice in Ireland. The Houſe of 
Peers in Ireland hath no juriſdiction either 
to affirm or reverſe any judgment or decree 


made there. 


To compel plaintiff in error to aſſign errors. 

On motion the court will order the plain- 
tiff to aſſign errors within a week after ſer- 
vice of the rule. 


See page 2. 


W 
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As to the ſervice thereof. If the plaintiff 85 
jn error, his attorney or agent, cannot be b 1 
found, the court (on motion and affidavit) 

will order that ſticking up the rule in the 

King's Bench office thall be good ſervice on 

the plaintiff in error. N 


There muſt be a rule of court to aſſign Note. 
error, for there is no ſcire facias to hear 
errors in this caſe. 


On aſſignment of errors from Ireland there 
muſt be an affidavit annexed, verifying the 


The plaintiff in error muſt move the court Joining in 
for rule for defendant in error to join in er. 
error, and he has four days after ſervice 
thereof to join in error. 


When the errors are argued, if the judg - Cro. Car. 
ment is reverſed, a writ muſt be ſent to 368. 
the chief juſtice in Ireland, commanding 1 Salk. 321 
him to reverſe it, and to award execution; 2 | 
ſo that the judgment is not actually reverſed | 
here, but there. And when the judgment 1 
| 


of Ireland is affirmed in England, no writ of 
execution can be granted here; but, on 
affirmance of the judgment, a writ, reciting bi 4 
all the proceedings, is made out, directed | 
to the judges of the King's Bench in Ire- 
land, requiring them to iſfue proceſs of exe= "a 
cution. NY 


Afign- 


. 
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alignment of erroz n „ judgment ofie 


affirmance in Ireland. 


© Afterwards, to vit, on Tue/dey pen 


after fifteen days of St. Martin, in this ſame 


term, before our lord the king at Weſtminſter, 
comes the ſaid Jobn, by Jobn Den his attor- 
| ney, and ſays, that in the record and proceed- 


ings aforeſaid, and in giving the judgment 
aforeſaid, and alſo in affirming the ſame, 
there is manifeſt error in this, to wit, that 


by the record and affirmance aforeſaid, it 


appears, that the judgment aforeſaid, in 
form aforeſaid given, was given and affirmed 


for the ſaid Richard againſt the ſaid John: 
whereas by the law of the land of the ſaid 


kingdom of Ireland, the ſaid judgment ought 
to have been given for the ſaid Jobn againſt 
the ſaid Richard, therefore in that there 


is manifeſt error. Wherefore the ſaid John 


prays, that the judgment aforeſaid, and the 


affirmance aforeſaid, for the errors aforeſaid, 


and other errors in the record and proceed- 
ings aforeſaid, may be reverſed, annulled, 
and altogether held for nothing; and that 
the ſaid John may be reſtored to all things 


Which he hath loſt by occaſion of the ſaid 


judgment, &c. 


For a joinder hereto, and all ſubſequent 
proceedings, ſee Error in the Nin 
Bench. N 


' CHAP. 


CHAP. .. 


Supplemental Caſes determined in the 
courts of King's Bench and Common 
Pleas. Ol 1 


| Batement. Error abates by the death of galk, 219. 
the plaintiff in error, but not of the 

defendant, either before or after errors 

aligned. 8 ä 


Judgment in the Common Pleas againſt Ibid. 
four in treſpaſs, who brought error in the 
King's Bench : after the record was certified 
one of the plaintiffs in error died; the writ 
abated, and the plaintiff in the original action 
had execution on fuggeſting the death of 
the party. upon record, without ſuing out 
ſcire facias. Py 


Where error abates by the act of the ; vent. 353; 
plaintiff in error, if he ſues out a new writ Godb. 66, 
of error it is no ſuperſedeas, the defendant 8. 
may have execution. Otherwiſe, when the Latch 57, 58. 
error abates by the act of God or without 
fault of the party. . 
If error abates by the death of the parties, 3 Keb. 466: 
or chief juſtice, the ſecond writ ſhall be a | 
ſuperſedeas, _ | a 


But in theſe caſes, on error abating by 1 Barnes? 
the death of the chief juſtice, leave was Notes 139 
given to take out — The writ of . 

error 


} 


* 
9 
+ 


114 5 
Pred Reg. error not being returned, and ſigned by the 


in C. P. 195. 
196. | 


\ The Law and Pzafice 


chief juſtice, becomes ineffectual by his 
death. . Tx" 


The vrit of error being become ineffectual 


by the death of the chief juſtice, the return 


not being ſigned by him, and conſequently 
the record not removed ; yet plaintiff cannot 
take out execution without motion and 


leave of the court. 


Where a writ of error determines in the 


Exchequer Chamber by abatement, or diſcon- 


Barnes's 
Notes 347- 
20 G. II, 
Wright v. 
Treweeke. 


tinuance, judgment is not again in the 
King's Bench without a remittitur, 


In a writ of error, if one be dead, he muſt 
be named. DEE” 


If the defendant in error dies, the plain- 
tiff in error muſt iſſue a ſcire facias againſt 
the executors to hear errors; and then, and 
not before, may proceed to reverſe the judg- 
ment. | 


But if a writ of error is brought merely 
for delay, the plaintiff will not be in ſuch 
a hurry : for which reafon the executor of the 
defendant in error, in order to compel 
plaintiff to aſſign errors, muſt ſue out a 
ſeire facias quare executionem non, which forces 
him. If errors were aſſigned before the de- 
fendant's death, the executor- muſt proceed 
as if defendant was living, till judgment 13 


_ affirmed, and then revive by ſcire facias; 
but cannot take out execution pending the 


writ of error. ; 
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| In, error, the nonſuit of one party ſhall 6 Rep. | 
not hurt the other, beeauſe they are not to i 
recover, bur to diſcharge themſelves of a a 
perſonalty. * 


If a judgment be reverſed for error, the Idem. 

plaintiff may commence a new action for 
the ſame matter; and he ſhall have the ad- 
vantage of the commencement of his firſt 
action, in caſe the ſtatute of limitations ſhould 
be pleaded to the ſecond, provided ſuch ſe- 
cond action is brought within a year and 
a day. | 7 


Amendment of the return of the ſheriff 
after a writ of error brought 3 Levins 361.— 
And various other caſes of amendments and 
denials of amendments, in March Rep. 72. 
Heb. 417. Cr. Fa. 119, 131, 265, 429, 444, 
628. 8 R. Blackamore's caſe, Cr. Car. 38. 
Cr. Eliz. 172, 435, 462. 1 Leon, 276. 
1 Brownl. 66, 75. 8 Rep. 162. 2 Mod. Rep. 
316. 3 Keb. 466. Str. 837. and 892. 


Want of pledges at common law'is error, Cr. Jac. 414. 


and not aided by the ſtature 18 Eliz, Cr. Car. 91, 
| 3 | J 2 594. 
Not praying of damages is no error, being 1 8 
but matter of form. | 99. 


Error brought by bail on a judgment by Tr. 1651. 
ſcire . They cannot aſſign for error Barcock and 
that there is no ca. ſa. returned againſt the | 
principal, for Fn have — * OE 
to the ſci. fa. and here the return of two : 
nibils amounts to a ſummoms, and is all one 

112 with 


hom ſon. 


34. 


ms Che Lam and Puatice 
Vith it; and this is a matter of record 
and not matter of fact. | — 


Cr. Eliz. 669. The error aſſigned was, that the defendant 

| appeared by F. S. Attornatum ſuum, when 
there was not any fuch J. S. in rerum natur. 
The defendant pleaded in aullo eſt erratun, 
and ſo confe ſſeth it. Yet the court held it to 
be no error, for it is againſt the record : but 
the plaintiff in error might have aſſigned for 
error, that J. S. had no warrant of attorney, 


Hob. 90. Where the roll is faulty the writ of error 
. . hall not op It. 


. Enor of a jodgment in debt, for that 

Hale ſuper, in the writ he was named ſon and beir ap- 
Lit. 3. parent; and in the declaration, ſon and 
3 25: beir, generally; and for this variance the 
judgment was reverſed. | 


The ſame doctrine is alſo held vice verſa, 
that is, if a man is ſtiled /n and beir gene- 
rally in one place, and ſon and heir apparent 
in another, the judgment ſhall be reverſed. 


6 Ed. IV.ag. And again, if the title of knight is given 
'7 Hen.IV.7. to a perſon who is a baronet, this is alſo 
| "097 Sn error, and the judgment ſhall be reverſed; 
Dyer 88. for that it doth not appear that they are the 
© fame perſons: and in other ſimilar caſes 


_ Judgments may 1 reverſed. 


1 2 if a ſeme covert appear as youches bing 
_ ge, it is error. 


„ „ Error 
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Error lies for executors to reverſe out- 1 Leon. 1253 
lawry in felony againſt the teſtator; and if 325: | 
reverſed they ſhall have execution of his 
goods. N 


If a man be outlawed, and no mention 8 H. 6, 37 


made what county he was of, this may be u H. 6. 15. 
reverſed without a writ of error; but if 
outiawed without his addition, where addi- 

tion ought to be given, he muſt have a 

writ of error; although the ſtatute ſaith ſuch 

outlawry ſhall be void. N 


” 


An action of debt on a judgment in B. R. Vent. 34; 
was brought after a writ of error allowed. —=_ 32. v. 
| 4 Mod. 247, 
The defendant pleaded the writ of error 3 Bur. 1549. 
depending, and the record cettified into the 
Exchequer Chamber. 


The plaintiff demurred, the demurrer was 
held good, and the defendant ruled to an- 
ſwer over. An action of debt will lie in this 
caſe, becauſe by the writ of error the tran- 
ſcript only, and not the record itſelf, is re- 
moved: for if the judgment ſhould be af- 
firmed in the Exchequer Chamber, the execu- 
tion is awarded in B. R. where the record of 
the original judgment remains. | 


The plaintiff may proceed to judgment in Prac. Reg. in 
dis action of debt on the former judgment, © 55+ 182, 
but cannot take out execution till error de- 
EDDA. 7 oe ; 


or Writs of Erro? 12% 
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a =. The Law and P?2aFice 
1 Barnes Pending a writ of error, an action was 
14 %%% brought on the judgment; and after judg. 
Reg. ag Kal meat therein, execution was levied: per cur; 
of Prad. in defendant might have moved to ſtay pro- 
C. P. 130, ceedings in the action on the judgment, pend- 
2 a ing the writ of error, which is always granted; 
* ©. B. 183, but having made no application the plaintiff 
186. S. P. is regular. —After judgment in an action of 
debt on a former judgment, and ca. ſa. de- 
| livered to the ſheriff, defendant moved to 
ſtay execution pending a writ of error brought 
to reverſe the former judgment. She cavſe, 
Per cur, the motion comes too late, it ought 
to be before judgment in the latter action. 


„4 


1 Barnes's A writ of error being brought before the 
notes 314. exigent executed, ſtays the proceedings to 
| outlawry. , NR 
Ibid. 141. Joint action againſt ſeveral defendants, the 


Pract. Reg. plaintiff obtained a verdict againſt four of the 
in C. P. 149. defendants, and had 207. damages; he re- 
covered judgment by default againſt another 
defendant, and 5s. damages; the four de- 
fendants brought a writ of error in the nam: 
of the laſt defendant, who was not bound to 
put in bail thereon, becauſe the judgment 
againſt him who was by default. Leave was 
en to take out execution againſt the other 
tour defendants notwithſtanding the writ of 
error. 


Rep. &Caf, The defendant ſuffered judgment by de- 
of Pract. in fault, and ſtaid till after execution was ſent 
O. P. 33. into Dorſelſbire, and then got a writ of error 


Jeanne allowed, and ſerved the agent with the allow- 
ell. 4 . ances 
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ance. And although it was impoſſible to 
ſtay the execution in Dorſelſbire, the writ 
having been ſent down ſome time before; 
yet the court ſet aſide the execution, and 
ordered reſtitution, without coſts: for the 
allowance of a writ of error is a ſuperſedeas 
from the time of the allowance, though the 
ſheriff executes the writ before notice was 
given; and yet neither the plaintiff, or his 
attorney, agent,' or ſheriff, were blameable 
for any miſconduRt. 


Writ of error is a ſuperſedeas from the al- 1 Barnevs 
lowance, but no' contempt till notice, In notes 275, 
the laſt caſe, it is ſaid a writ of error is a 3 . 
ſuperſedeas from the ſealing, though no con- 
tempt is incurred till after notice given of the 
allowance. . | 


But that doctrine is contradicted: for the 2 Barnes's 
court, after conſideration, derermined, that notes 164, 
a writ of error is not a ſuperſedeas from the Sans 
ſcaling, but from the delivery to the clerk of Sen 
the errors, according to the rule, M. 28 Car. M. 1 5Geo. _ 
2.—[In this caſe judgment was ſigned 28 O,. 

& 29 Oct. between five and fix in the even- 
ing, the ſheriff ſeiſed the defendant's goods 
by a fieri facias: which the defendant mov- 
ed to ſet aſide, a writ of error having paſſed 
the great ſeal in the morning of the 297h OF. . 
but it was not allowed before the Feri facias 
was executed. The queſtion was, from what 
time the writ of errror is to be deemed a 
ſuperſedeas. The court determined as above. 


14 | If 


| The Law and Pzaftice 
If the plaintiff in error ſurrenders himſelf, 
or is ſurrendered by the bail in the original 
action, to priſon, where he lies for upwards 


of two terms without being charged in exe. 


cution; he is 20 ſuperſedable; but if he 
wants to obtain a ſuper ſedeas, he muſt firſt 
of all take the neceſſary ſteps for diſcontinuing 


the writ of error; for, while that continues 
in force, no farther ſteps can be taken in the 


Rep. & Caſ. 


of Pract. in 


C. P. 54. 


firſt action by either party. | 
Wann J. BURL AND. 


Judgment by cognovit aionem, ſigned after 
the return of the writ of error; execution ſet 
aſide, and reſtitution to be made; the plain- 
tiff's attorney having promiſed to ſign judg- 
ment on a certain day, which was before the 
return of the writ of error, but did not. The 
plaintiff's attorney ordered to ſue out a new 


. writ of error at his own coſts. 


Ibid. 46, 


Latch, 212. 


I Barnes's 
notes 133. 


Judgment in gje&ment, and error brought; 


the plaintiff in ejectment may bring an action 
for the meſne profits, and proceed to judg- 
ment, but not to execution till error de- 


* 


termined. 


In ejedment a writ of error lies before the 
execution of a writ of inquiry of damages! 
becauſe in this caſe the judgment already it 
perfect to recover the erm. 


It final judgment be not ſigned till a ſubſe 
quent term after error allowed, execution 


Error 


regular. 


„ 
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Error returnable eſſoin-day of term, and 1 Barnes 
judgment ſigned of ſame term, execution can- notes 134. 


not be taken out. 


Motion to ſet aſide an execution taken Rep. & Cal. 
out after the expiration of the writ of error; of Prack. in 
ſt appeared the Writ of error was returned C. P. 88. 
before the final judgment was ſigned ; and 

therefore the court held, that it cannot re- 

move the record of this judgment ; and denied 

the motion. | 


If the writ of error had been returnable Ibid. 
after the firſt return of the term, in which 
judgment was ſigned, it would have removed 
the record; ſuch judgment having relation 
to the day in bank. 


Says, a motion was made to ſrdafide an 2 Barnev's 
execution iſſued after a writ of error allowed, g 133» 
and notice thereof given to plaintiff's attor- i Lil. 552. 
ney : it appeared that an interlocutory judg 
ment was ſigned, and a writ of inquiry ex 
cuted, in Micbaelmas term; and a writ of 
error was then allowed, and notice given; 
but the final judgment was not ſigned till 
the beginning of Hilary term. Cur': held the 
execution to be regular; the interlocutory 
judgment not being removed by the writ of 
error, and the final judgment being ſigned 
of a ſubſequent term, was not removed. 1 
Ergo refuſed to make any rule. 1 


After writ of error allowed and ſerved, the 2 Barnes 
plaintiff in the judgment executed a Feri notes 175. 
facias for want of bail being put in within Lackleder v. 


four days; the defendant moved to ſet it bi mn - 


alide, E. 25 Geo. 2 · 


122 
2 Rol. Abr. 


ol. 
491. 
* - - 


Che Law and Pace 
aſide, ſuggeſting that the plaintiff could not 


regularly take out execution until after certi. 


ficate from the clerk of the errors. Cur: 


held ſuch certificates not eſſentially neceſſary 
before taking out execution, though frequent- 


ly. taken out of caution. The ſtat. 16 & 17 
Car. II. is poſitive as to bail within fout 
days. Bail ought to have been put in before 


the motion. Cur: diſcharged the rule to 


ſhew cauſe. A queſtion aroſe, whether, after 
bail perfected, the goods can be reſtored? 
held that if defendant's perſon be taken by a 


ca ſa. and bail in error afterwards perfected, 


the | perſon ſhall be diſcharged ; but in caſe 
of a fieri facias, the proceedings as far as the 


| ſheriff hath gone muſt ſtand: but ice 2 Rol. 


Abr. 491. 


| Where a writ of error is brought to reverſe 
a judgment of an inferior court, though the 


record is not certified as it ought, yet exe- 
cution cannot be ſued; but on certificate of 


we neglect, Sc. a writ of executione judici 
may be iſſued. | 


And if a writ of error to reverſe a judg- 
ment be diſcontinued for want of proſecu- 
tion; execution cannot be had upon the 
jodgment until the diſcontinuance is certified 
from the court where diſcontinued. 


| 5 The want of a bill in B. R. . upon a 


judgment by confeſſion, or default; but 


not after a verdict ; becauſe the bill is the 
original proceſs there. n RG 


T he 
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The jury, notwithſtanding the plaintiff had 10 Rep. 115. 
laid his damage at only 40 J. aſſeſſed 49 l. Pitora's cale. 


for damages, and 20 8. for coſts. 
. "7% | « 

The plaintiff afterwards entered a remitli- 
tir as to 9/7. parcel of the damages, and 
prayed judgment for 401. the amount of the 


damages laid; and alſo 10/7. for colts; 9. 


for coſts de incremento having been added by 
the court. Judgment being given by the 
court of King's Bench for 501. a writ of er- 
ror was brought in the Exchequer Chamber ; 
and the queſtion was whether this judgment 
was erroneous, by reaſon that the ſum for 
which it was given amounted to more than 
the damages laid in the declaration, It was 
upon great conſideration held by all the 
juſtices of the Common Bench, and barons of 
the Exchequer, that the judgment of the court 
of King's Bench ſhould be affirmed. 


No writ of error can be nonproſſed until gar. Rep. 
a rule to aſſign errors has been taken out and 2772. 


expired. 


Judgment againſt two in C. B. both de- Carth. 7. 
tendants muſt join in the writ of error; if one Bur. Rep. 
refuſes, he muſt be ſummoned and ſevered: 791. 


for orherwiſe every defendant might ſue a 
ſeparate writ of error, and thereby delay the 
plaintiff in his execution, although his judg- 
ment ſhould be affirmed once or oftener. 


Lord William Howard having recovered Hob. 218. 


judgment in a ceſſavit againſt Salteld: the 


nant before the execution was levied brought 


ö | * 
; * 
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5 


error: and although bo 
avoid the judgment, yet becauſe they were 


The Law and pꝛadite 


a writ of deceit; and becauſe that would not 


ſtop execution, he ws uh allo a writ of 
writs tended to 


grounded upon ſeveral reaſons and * 
they were both allowed. 


The ſtatute of 1 etminſter I, 29. 3 Ed. 1, 
Enacts, That if any perſon do act or con- 


“ ſent to any thing in deceit of the court, or 


* party, and thereof be attainted, he ſhall 


© ſuffer a year and a day's impriſonment at 


« the leaſt; and if a pleader he ſnall be ex- 
i pelled the court; and if they deſerve greater 
4 puniſpment 1 it ſhall be at the king's les. 
on * ſure.” 


_ 
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SH A P. HEY. 
3333 3 
The doftrine of cofts in error. 


HE firſt ſtatute which gives coſts, 
T eo nomine, to the demandant in a real 
action, was the ſtatute of Glouceſter, 6 Edw. I. 
c 1. as did the ſtatute of Marlridge 52 Hen. 
III. c. 6. to the defendant in one particular 
caſe relative to wardſhip; though in reality 
coſts were always conſidered and included in 
the quantum of damages, in ſuch actions where 
damages are given; and even now coſts for 
the plaintiff are always entered on the roll 
as increaſe of damages by the court. But 


becauſe thoſe damages were frequently in- 


adequate to the plaintiff*s expences, the ſta- 
tute of Glouceſter orders coſts to be alſo added; 
and further direfts that the ſame rule ſhall 
hold place in all cafes where the party is to 
recover damages. And therefore in ſuch 
actions where no damages were then reco- 


verable, (as in quare impedit, in which da- 


mages were not given till the ſtatute of 


Weſtminſter 2. 13 Edw. I.) no coſts are now 


allowed; (10 Rep. 116.) unleſs they have 


been expreſsly given by ſome ſubſequent 
ſtatute. MO | 


The ſtatute 3 Hen. VII. c. 10. was the firſt 
which allowed any coſts on a writ of error, 
and it has been doubted whether this ſtatute 
extends to writs of error in the Exchequer 
Camber; becauſe the 27 Eliz. which gives 

| writs 
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Str. 617. 


Wyvil v, 
$rapleton. 


ſecond), ſays nothing about ces. But no 
till the ſtatutes. 23 Wer. VIII. c. 15. 4 Jac. 


c. 16. which — equitably gave * defend- 


recovered. 


error to annul the ſame, and ſuch judg- 


of a reverſal: for it would be hard that any 


This court can only now give ſuch. judgment 
as the court below ought to have give 


The Law and Pzance# 


writs of error there; (recited in chapter the 
cofts were allowed the defendant im any ſhape 
I. c. 3. 8& 9 . III. c. 11. 4 & 5 An. 


ant, if he prevailed, the ſame coſts as the 
plaintiff woulg.. have had in caſe he had 


By 889 II. c. 11. If after jud: 
* ment For. the defendant in any action, the 
„ plaintiff or demandant ſhall ſue any writ of 


* ment ſhall be afterwards affirmed, or the 
« writ of error be diſcontinued, or the plain- 
« tiff ſhall be nonſuited therein. the defend- 
* ant or tenant ſhall have Judgment to re- 
cover coſts.” 


Judgment was given for the defendant in 
The original action; a writ of error was 
brought thereon by the plaintiff; the judg: 
ment being reverſed, the queſtion was, whe- 
ther the plaintiff ſhould have coſts in error 
as well as coſts in the action. It was held he 
ſhould only have coſts in the original action, 
and none in error. And per Cur. The 3 Hen. 
VII. and 8 & g V. III. do only extend 
to the caſe of an affirmance: and it is vel 
reaſonable they ſhould not extend to the cale 


perſon ſhould pay the coſts nccalioned by at 
error in the judgment of the court below 
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of Wetts-of e:. nap 
to wit, judgment for the plaintiff in the 
original action. It follows therefore, that the 


plaintiff in error can never have the coſts 
of ſuit upon a writ of error. 


In one caſe the doctrine was, that in error Dyer 27. 
on a judgment in guare impedit, upon the Caſe of the 
judgment being affirmed, the defendant in ow of 
error ſhould have coſts, as well as damages, 
although no coſts were recoverable in the 
original action. | 


Ic is laid down in a ſecond, that coſts and Cro. Elis. 

damages being given generally by 3 H. VII. 617. 

for the. delay ot the execution, f error is = prong 12 
7 a ' 1 Short. 

brought on a judgment in formedon, and 

the judgment is affirmed, the defendant is 

intitled to coſts, notwithſtanding no . coſts 


or damages were in the original action re- 
coverable. | 


Again it is ſaid, that the defendant in bid. 649» 
error, upon a judgment in a ſuit of quod 
permittat, ſhall have coſts in caſe of affirmance, 
notwithſtanding no coſts or damages were 
recoverable in the original action; for that 
colts are to be paid in every caſe in which a 
writ of error is brought before execution, 
and the judgment is affirmed. 


The ſame doctrine is given in two other Cro. Car: 
caſes wherein writs of error were brought 151, 175. 
upon judgments in quare impedit, and in the — 1 
firſt of them the biſhop of Saliſsurys caſe is c. 
expreſsly recognized. * ni A110 


But : 


* 
128 


The Law and Pyatice 
But however, the contrary to what is here 
laid down has been held in divers ſubſequent 


Caſes. 


bid. 42 Go 


* 
» 


1 Lev. 146. | 


I Vent. 166, 


Error in the King's Bench upon a judgment 


of the Common Pleas in formedon, and the 


Judgment being affirmed,, the queſtion was, 


whether the defendant in error ſhould have 


coſts? it was held he ſhould not; per Cur. 
As neither coſts or damages were recoverable 
in the original ſuit, the delay of execution 
occaſioned by- this writ of error was only 
as to the land, and confequently the defend- 


ant is not intitled to coſts under 3 H. VII. 


Co 10. £ 


In a writ of error the judgment was af- 
firmed ; but it was holden upon the authority 
of Smith and Smith, Cro. Car. 425. that the 
defendant in error ſhould not have coſts; 
becauſe neither coſts or damages were, by 
the original action, recoverable. 


A writ of error was brought by an adni- 
nis rator, before execution, upon a judgment 
in eje ment againſt the inteſtate, and the judg- 
ment was affirmed. It was held that he 
ſhould not pay coſts. 


Another writ of error was brought by an 


. adminiſtrator, upon a judgment againſt him- 


ſelf as adminiſtrator, and the judgment af- 


firmed. It was held he ſhould not pay colts 


by reaſon he was not liable to any in the 


I original action. v. Chap. 2. 


No 


—— —— 2 ” — — 
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No coſts can be, after execution execu ted, 8 


becauſe no delay; for 3 H. VII. only gives 


coſts to a defendant in error, where cue 


tion has bom W NY we ry writ of error. 
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And in a very Abd * in which an Str. 1072. 


executor brought a writ of error upon a judg- 
ment againſt the teſtator, which was en 
it was held he was not hable to colts. © 


But in one poſterior to the lateſt of the 


foregoing, the ** * Ne old caſes is 


recognized, 


Error in at King's Bench on a jane Str. 1064. 


of the Common Pleas, in uſury, which being 
affirmed, a queſtion aroſe, whether, as the 
kſendant i in error, could not have recovered 
coſts in the original action, he was intitled 


to any in error; - when it was determined he 
ms intitled to coſts by the expreſs words of 
the 3 H. VII. this writ of error being in 2 0 


of execution. 


* * 


And it was 8 by the court, that 
the right''of the defendant in error, in this 


aſe, to coſts, is much clearer ſince the 8 & 9g 


v. III. becauſe the party who is now plain- 


tiff in error, would, under this ſtatute, have 
been intitled to coſts in caſe there had been 
judgment for him in the original action, 
and ſuch Judgment afterwards affirmed in 


error. 


ws 


This ſtatute enacts, That if any perſon 13 Car. II. 
vor perſons ſhall proſecute any writ of error c. 2. par. 10. 


05 A — — — 


139; 


* 


. *, 8 
T a and Malice 
«for the reverſal of any Judgmens: given 
« after 4 verdift, in any court of tgcord at 
6 Wal wanker, or in t —4 Caunties Palatine of 


* Cheſter,” Lancaſter, Or | Durham, or in any 
court of great lelnons in Wales, and the 


- * ſaid judgment ſball be affirmed, then every 


4 Ann. c. 16. 


*< {uch perſon ſhall pay to the defendant or 


Yr eee ene in We. ede of error, 1 KY their 
% double coſts.” 8 


Fot preventing vexation by ſuing out de- 


feRtive writs of errot, it ger yen Bey That 


upon the quaſhing of any ric of error far 


variance from the record or other defect, 


the gefendant (hall: recover his caſts as be 


ſhould — W if the nere bad been 
rme 


2 88 whereas a writ - error. is 


- brought, may be amended without coſts, 
the 4 Ann. c. 16, par. 25. not giving coſts 
=. amending, as it doth on qualſbidg- * 


Although the year and day are paſt, and 
no proceſs of æxecution iſſued, yet, the writ 
of error having renewed the record, the 
plaintiff ſball Have. Execution. { out . 
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HAP. XXVI. 


Containing the fees and diſburſements. 1 
ln error from the Common Pleas to the Kings | 
6 Bench. YM 


, 


For the plaintiff in error. 


Eafter term, 1779. 


3 | Sai. 

Rawing precipe for writ ß 
[ error and copy for curfitor o 2 O 
Writ of error and fee PS, 
Paid for allowance 2 2 6 j 
Attendance 899 
Copy and ſervice of the allo © 2. 0 

Frinily Term. 
Paid for the tranſcript 0 © 
Attending to examine it 8 2 4 
Paid for delivering out ſame 8 
Copy thereof 4 d. per ſheet e eee 
Term fee in error. 00 „ 
Letters | 0 2' © : 
Michaelmas term, 155 


Searching if rule on ſci. fa. given 0 2 4 
Searching with * art if any 9 7 
original writ filed and paid 6 3 9 
Fee to Mr. Baldwin to adviſe on 
the tranſcript 1 
i Ka Attend- 


Le, with the cds; if 4A 
Drawing aſſignment of errors fo. . 
Attending him 


Drawing. certiorari 


Paid cuſtos brevium for return 


Ci Lam and Matkice 
E | 8 f d. 


Attending him 


original writ ſued out 


o 


Fee to counlel to ſign ſame 


— 
O 


Copy on ſtamps delivered 

Rule to rejoin 

Copy and fervice,j/1ts 4 

Searching if ah to return certiorari 
given it 


of 


0 0 0 0'0 < 0 © 
8 Bw 
O Ow + BA Oo ++ 


A 


Ingroſſing, ſigning, and N N 
25 mps and parchment 
ee thereon 


* * 
— 


To his clerk 

Attendance L 

F ling the ſame and notice 
Copy joinderin error fo. go. 
Drawing verification of error, fo. 3. 
Fee ty counſel to peruſe and ſign 
Attendance 

Copy, on ſtamps delivered - 

Paid for copy of defendants rejoinder-* * 
Completing the paper 'book  - 
Entry on roll, fc. 60 

Paid meſler * 

Two copies for judges: N 
To their clerks 

Attending to deliver bocks 
Copy paper- book for counſel. 
Fee to o him (|, 


* 1 
V > PX 
* 


— 
. 


— 


, 


. 
00 r = = <&t+ O ο N = 


* 
0 
. 


E o-oSLFEooofiGbifoo 
— 68 + O O Ow oO 5 9h w Ow . b 


A 
þ 


* 
* * . 
. ” 
nn — 
: * 
— 
* 


® 
©. 
#} 


8 Not done by the plaintiff 5 in Gn Adept it is 
im his power to obtain a reverſal of the judgment. 


Attend- 


7 


————— «1% TOR . ͤ EN 


e 


- — . EEIEY — CENCE : —— 
— — ee — . EE EE ES 2 


= — erate, — 
P ²˙ ma ne ER — — — — — 


ot Writs TIT of E = 01 : 
ws os = | ö 5 
5 


Attending to ioſtruct bin 0 3 4 
Attending court” on the * 8 
(each day it in Fae paper). o 6 8 
Term ee 40% 2 
Letters | 0,2 0 
"Ct aft mo: 6 N 


2 Writ A error is bailable,. add the follow- 
ing fees, directly after the allowance. 


Attending clerk of errors with the 
bajl and on lame being acknow- 
ledoed = O-- 45 T0; 0x 
Paid fees thereon © © | © EL 4 
Notice of bail put in, copy, and ber. 3 
vice e 
A rule being ſerved for ee Pn Sn 
notice of juſtification, copy, and 4, 


ſervice | s „ 
/ 0 1H PO CY RET 
laſtructions for counſel to move to e 
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urning and filing 
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yg inquiries after tbe bail 
ception thereto | 
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book fo. 2 
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Egroäng ditto ſtamps and paſch: 
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Copy on ſtamps delivered o 10 
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confilium 


2 
+ 
O 
3 
65 


* 


4; 

3 

9 0 
e 
0 if 
3:34 


is 


— — — : — — 
e 


X 6 * 
.* : 4 
—— —— EE P M. ] Fe TR ˙ ůà-öàñůl¹lr rot nes m.. . ⅛ —ũ.Ul !.... ¶ͤ•òòi . . oo 


— 
5 —̃ 


| J. 3. 
0 888 28% Ee Rite dne 
Attending court 0 5 
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Paid maſter 0 18 
Completing the paper book. © 3 
Making two copies for ä 2 30 
To their clexks a 
Attendance . 
Copy paper book for counſel ' 1 „ 
Fee to Mr. Baldwin therewith . * Ha 
S him 129 93!; 
aid ſetting down errors for argu- | 
ment 0 1 0 
Attendance 4. 4 
Bagbeirer taking roll to Vg Ps D006 
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Attendin court on the argument 


(each day in the paper) >: 4 
Drawing bill of colts g 0 
Attend maſter taxing coſts 98 1 4 
Paid 3000 25/16 
Drawing and entring affirmance 0 10 0 
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From the King's Bench 4 the Exchequer- 
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3 and when returnable... 0 vo 4 
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Rule to certify record 6 4 © 
Copy and ſervice a Ee 
Searching ſeveral times if £ bn : 
had tranſcribed and to expedite is / 
the tranſcript 0 3 15 
Paid taking tranſcript out of the 301 
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+ Attending in the Treaſury, wil 
minſter to examine tranſcript o 6 8 
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"- (Foeſo)..: . a. / 8 N 
GEORGE the third end? KE 800 To 
(Sc) To the ſhe 5 We of M4. greet- 
of M. greeting. We ing. We command 

mmand you, that you, that you take 
ou cauſe to be made, John Gregor) late of 
and md, of... the Meſtninſter, in your 
nd chattels, county, yeoman, if 

in your Pailiwick, of he ſhall be found in 
John Gregory, late of. FRE, baliwick, and 
 Webminder, in your him ſafely, keep, fo 
county, yeoman, 281. that you may have his 
10. which Ann Hook, bod) y before ug in eight 
lately in our court, be- a of St. Hilary, 
fore Sir William de whereſoever we ſhall 
Grey, koight,; and his theo be in, England, 
bretheren, (Ben) our tomake ſ atis faction to 
juſtices of he, bench Ann: ook, VE 28, 
at Weſtin}; s . 6CO- 10. A the ſaid 
vered agaigl t The e laid, An, - 9 in our 
Jobn, 22k gong 740 4. ore Sir. Will 
10 p3R w car 4s Grey kalght, 
to 1210245 5 bis comp anjons, 

„then our we the 

besehen 5 1 Weſtminſter, 

1 recovered againſt the 
SAL) | ſaid Job 
"IE | for 
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for her damages, which ſhe ſuſtained, as well 
by reaſon of the ſaid John's not having per- 
formed certain promiſes and undertakings 
made by him to the ſaid Ann, as for her 
colts and charges, which ſhe had been put 
unto, about her ſuit in that behalf; whereof 
the ſaid John was convicted. Ag by the re- 
cord, and proceedings thereof, which we lately 
cauſed to come into our court before us, 
for certain cauſes of error, and now there 
remaining, it appears to us of record: And 
alſo fourteen pounds adjudged to the ſaid Ann, 


in our fai court before us, according to the 


form of the ſtatute in ſuch caſe made and 
rovided, . for her damages, cofts, and 
charges, which the heth ſuſtained and ex- 
peaded, by occalion of the delay of the 
execution of the judgment aforeſaid, by the 
proſecution. of our ſaid writ of error; the ſaid 
Judgment being, in our ſaid court before us, 
in all things affirmed: whereof the ſaid Jobn 
is alſo convicted; as appears to us likewiſe 
of record: , | a 


And have you ihe « fad, And have you there 
monies before us, in this writ. Witneſs, 
tight days of S. Hilary. William earl of Manſ- 
whereſoever we ſhall field, at Weſtminſter, 
then be in England, the 28th day of No- 
to render to the ſaid vember, in the 20th 
Ann, for her damages, year of our reign, 
coſts, and charges, | | | 
aforeſaid; and alſo Stormont and Way, 
this writ, Witneſs, [IM 
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Until the tranſcript comes into the Kings 


"Bench, the cauſe is not removed : (and ſo from 


thence | into the Exchequer :) if therefore n. 
proſi is ſigned for not tranſcribing, there muſt 


be nothing but a common execution iſſued 


obtained, 


had been W at all. 


\ 1 * 0 
Non pro ſs, after ſcire facias quare non execu- 
lionem non. 


. Fa). .$- 
George, c. To the 


. ſheriff of M. greeting. 
We command you, 


that you cauſe to be 


made, and levied, of 

the goods, and chat- 
tels, in your hailiwick, 
of Jobn Gregory late of 


Meſtminſter in your 
"LED 


county, yeoman 
105. | 
— 


Gregory, late of f. 


to Ann Hook, for 351. 
& | 


> 2 
Which were awarded to the Anne, in 
our daun Pee us, according to the form o 
ſuch caſe made and provided 

For her | damages, coſts, and Charges, wh 5 


from the court in which the judgment way 
juſt the ſame as if nowrit of error 


(See page 31.) 
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. (Cs. Ja. ) 


ts Sc. To the 
ſheriff of M. greeting, 
We command you, 
that you take Jobn 


# 


minſter in your county, 
yeoman, if he ſhall be 
found in your baili- 
wick, and ſafely keep 
him, ſo that you may 


have his body before 


us, in eight days of &. 
Hilary, whereſoever ve 


hall then be in Englans, 


to make ſatisfaction 


ok Carits of Erroz. 149 | 
ſh+ ſuſtained, by occaſion of the delay of exe- 7 2 

cation of a certain judgment obtained -by the | 
ſkid Ann aginſt the ſaid bn for 28 J. 70. . . TY 
in our court, before Sir William de Grey, knight, . 7 © 
and his compapions, our juſtices of the Bench, nn 
at Yung x by the record and proceed- £0 
ings thereof," Which, for certain cauſes'of er- Zs, 
ror, we lately cauſed to be brought into our < . 
ſaid court before us, ang n there remaining, . 
appears to us of record d for that the ſaid .. 2 
Jobn, afterwards in u court beforg us, did = A 2 
nat [profecure- his ſaid writ of: error, Þ as allo — V 
appears to us of record. . 0 5 .: "= 
And have you the ſaid And 3 you there 
money before us, in this ve RI n 
eight days of Saint 
Hilary,  whereſoever | | ene 
we ſhall then be in . "= 
England, to render to "WIG, 
the ſaid Ann, for her 1 
damages, colts, and © . 
charges aforeſaid: and 1 
this writ, 9 We 2% 


Tor Rifrution on. LE REVERSAL the 
King's Bench, of a Judgment gas; in the 
Commoa Pleas. 


U 


GEORGE, Sc. To the beriff of N. 
greeting. Whereas Ann Sims lately, that is 
to ſay, 1 in Trinity term, in the 19th year of our 
reign, in our court, before Sir William de Grey, 
knight, and his ere, (chen) our juſ- 


— od 


Or, the aid writ 7 eror aua: duly nonprofſed, 
L 2 tices 
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The Law and P?2aftice 
tices of the Bench, at Weſtminſter, by our writ, 
and by the conſideration of the ſaid.court, re- 
covered againſt Jobn Owen, late of Weſtminſter 
in your county, yeoman, 100 J. which in our 
ſaid court of the Bench, were awarded to the 


ſaid Ann, as well on account of the ſaid Joby 


not having performed. certain , promiſes, and 
undertakiggs, by the ſaid Jobs made to the 
ſaid Ann; as for her coſts and charges, which 
ſhe. had been put unto, about her ſuit in that 
behalf; whereof he is convicted, as by the 
record and: proceedings thereof, 'which we 
lately cauſed to be brought into our court be- 
fore us, for certain cauſes of error, appears to 
us of record. And whereas we, by reaſon of 


' diverſe errors inthe ſaid record and proceedings, 


and alſo in giving the ſaid judgment, have re- 


ver ſed and totally annulled the ſame : It is there- 
fore conſidered, and adjudged, in our ſaid 


court, before us, that the ſaid John. be reſtored 
to all things which he hath loſt by occaſion of 
the ſaid judgment. And for that the ſaid Au 
ſued our execution upon theſaid judgment, and 
he the ſaid Jobn was thereupon taken in execu- 


tion for the ſame, and detained in priſon, un- 
til payment was made to the ſaid Ann of the 
ſaid 1c. Therefore we command you, 


(Fi. Fe.) | (Ca. Sa.) 


That of the goods, That you take the 


and chattels, of the ſaid Ann, if ſhe ſhall 


ſaid Ann in your baili- be found in your bail 


wick, you cauſe to be wick, ſo that you may 


u, 


A 
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ſaid 1007. and have us, on the merrow of 
you that money before he HolyTrinity, where-! 
us, on the morrow of ſoever we ſhall then be 

the Holy Trinity, where-: in England, to make 
ſever we ſhall then be ſatisfaction to the ſaid 

in England, to reſtore Jobn Owen for the ſaid 

to the ſaid Fohn, the 100 l. ſo awarded to 

{aid money ſo awarded him, by our ſaid court 

to him, by our ſaid before us, upon the. 
court before us, upon rever/al of the ſaid. 

the rever/al of the ſaid judgment : and have 
judgment: and have there this writ, Wit- 
there this writ, Wit- nels William Earl of 

nels, Sc. | Mansfield, at Weſt- 
minſter, the 8th day of 
May, in the 20th year 

of our reign. 


Slormont and Way. 


The ſame forms of 7 eſtatum's and non- 
nitlas's, which are uſed in common executions 
may be added to any of theſe, as occaſion re- 
quires, | Y oF: 


Afirmance by the King's Bench, of a judoment 
on recognizance of bail in the Common Pleas. 
* 


(Ft. Fa.) (Ca. Sa.) 


George, Sc. To the George, Sc. To the 
ſheriff of M. greeting. ſheriff of M. greeting, 
We command you, ve command you, that 
that you cauſe to be you take Jobn Friendly, 
made and levied, of late of, Sc. gentle- 

| ES man 


the“ goods and chat- 


tels of Jobn Friendly, 
late of Duke Street, in 


the pariſh of Saint 


Margaret, Weſtminſter, 


in your county, gentle- 


man, and ot the goods 
and chartels, of Rich- 
ard Goodwill, late of 
Parliament Street, in 
the ſame pariſh, and 
county, gentleman, 
being in your baili- 


wick, 50 J. to be ren- 


dered to Ann Hook, 


- 


— 
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man, and - Richard 
Goodwill, late of, Gr. 
gentleman, if they ſhall 
be found in your baili- 
wick, and them ſafe- 
ly keep, ſo that you 
may have their bodies 
before us, in fitteen 
days of Saint Hilary, 


 Whereloever we ſhall 


then be in England, to 
make fatfsfa&tion to 
Ann Hook, for 30 l. to 
be rendered to the ſaid 


Ann. 


According to the form and effect of the 
award of an execution upon a certain recog- 
nize of bail, by rhe ſaid John and Richard ac- 
knowledged to the ſaid Ann in our court, be- 
fore Sir William de Grey, knight, and his com- 
panions, (then) our juſtices of the common 
Bench, at Weſimanſter ; as by the record and 
proceedings of the award of the execution 
thereof, which we lately cauſed to come into 
our court before us, for certain cauſes of e- 
| Tor, appears to us of record. And alſo 12“ 

adjudged to the faid Ans in our ſaid court he 
fore us, according to the form of the flatute 
in ſuch caſe made and provided, for her di 
mages, coſts, and charges, which ſhe hath bee 
put unto, by occaſion. of the delay of th 


—— —— 


*—[—(V(4ã—; — 


„ Lil, Eat. 582. it is Lade. 
cxeculia 
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execution of the judgment aforeſaid, by means 
of the proſecution of our ſaid writ of error; 
the ſaid oo being in our ſaid court be- 


fore us, in 
| ſaid J7obn an 


d have you the ſaid 
monies before us, at 
Weſtminſter, in fiſteen 
days of Saint Hilary, 
whereſoever we ſhall 
then be in England, to 
renderto the ſaid Ann, 


for her damages, coſts, 
and charges aforeſaid; 


and alſo this writ. 
Witneſs, Sc. 


ings affirmed. Whereof the 
chard, are alſo convicted: as 7 


7 to us likewiſe of record. 


And have you there 


this wri', Witneſs, 


Sc. 


A ermance by the Exchequer chamber, of a judg- 


ment of tbe King's Bench. 

(Fi. Fa.) (Ca. Sa.) 
Care, Sc. To the George, Ge. To the 
ſheriff of M. greeting, ſheriff of M. grecting. 
We command you, We command you, 
that of the goods, and that you take Jobs 
chattels of Jobn Henry, Henry, if he ſhall be 


in your bailiwick, you 
cauſe to be made and 
levied; 40 J. which 
Humpbry Hale lately 
in our court, before us, 


found in your baili- 


wick, and him ſafely 


keep, ſo that you may 
have his body before 
us, at Weſtminſter, on 


L 4 Monday 
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at Wetminfter recov- | Monaay next cfter 5 
ered againſt the ſaid days of Saint Hilary, 
| Jen. to make ftivfaction : to 


5 1 Hum a i Hale, for 
0 his Aal which be hath fuſta 
as W 


40ʃ. 
ned,. 
on account of the ſaid Fobr's not "y 
ing performed certain promiſes, and undertak- 
ings, lately made by him to the ſaid Humpbry, 
as for his coſts, and charges, which he hath 
been put unto, about his ſuit in this behalf; 


. whereof the ſaid Joby is convicted, as appears 


to us of record: and alſo 18{. adjudged to 
the ſaid Humpbry, in our court of Exchequer 
chamber, before our Juſtices of the common Bench, 


and our barons of our Exchequer, of the degree of 


the coif, according to the form, of the Statute 


in ſuch caſe made and provided, for his da- 


mages, coſts, and charges, which he hath ſul- 
rained, and expended, by reaſon of the delay 
of the execution of the judgment aforeſaid, 
by means of the proſecution of our writ for 
correcling error, brought thereupon by the 
Jaid Jobn againſt the ſaid Humpbry, in the ſaid 
_ Exchequer chamber, the ſaid judgment being 
there, in all things affirmed of which the ſaid 
Job is allo convicted. As by the record and 

roceedings of our ſaid juſtices and barons, be- 
+ re them had in the premiſſes, and by them 
_ remitted into, and now remaining in our faid 
court before us, at Feſtminſier, allo appears 10 
us of record, . 


e 
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And bees you the ſaid Abd have thed there 
monies before us, at this writ. Withels, 
Weſtminfler, on Men- c. 

day next after eight days Stormont and Way. 
of Saint Hilary, to ren- 

der to the ſaid Hum- 

pbry, for his damages, 

colts, and charges 

aforelaid. And alio 

this writ. Witneſs, 


Ec. 1 
oy S V. 


A fieri fac ias in debt on bond for an admi- - 


niſtratrix, upon a judgment F the court 
of Common Pleas affirmed in the King's 


Bench, in the life- time of the rs, af- 
ter a ſcire _— 


GE ORGE, Ve. th the fheriff of N. greet- 
ing. We command you, that of the goods 
and chattels in your bailiwick, of Anthony Slack, 
late of Y/eftminſter; in your county, genileman, 
you cauſe to be levied, Zoo. for a qebt, which 
George Free, now deceaſed, i his life-time, late- 
ly in our court, before Sir Will: am de Grey, 
knight, and his eempanions, our juſtices of the 
Bench at Weſtminſter, by our writ, and by the 
conſideration of the ſame court, recovered 
againſt him; and alſo 20. awarded, by the 
ſame court, to the ſaid George, in his life-time, 
with his aſſent, for his damages which he hath 
ſuſtained, by occaſion of the detention ef the 
ſaid debt, whereof the ſaid Anthony | is convict- 
ed, 
F< 
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ed. As by the record and proceedings there. 
of, which, for certain caſes of error, we late- 
ly cauſed to be brought into our court before 
us, and now there remaining, in all things af- 


- firmed, appears to us of record: and alſo 181, 


which in our ſaid court before us, were award. 


ed to the ſaid George in his life-time, according 


. Recites the 
death. | 


Adminifira- 
tion. 


to the form of the ſtatute, in that caſe made 
and provided, for his damages, coſts, and 
charges, which he ſuſtained, by reaſon of the 
delay of execution of the judgment aforefaid, 
by means of the proſecution of the ſaid writ of 
error; as alſo appears to us of record“. And 
whereas the ſaid George Free afterwards (to wit) 
on the iſt day of November, in the 21ſt year of 
our reign, died inteſtate, not having received 
any ſatisfaction for his debt, damages, coſts and 
charges aforeſaid, or any part thereof. After 
whoſe death, (to wit) on * 16th day of Wo- 

vember, in the 2 iſt year aforeſaid, adminiſtra- 
tion of all and ſingular the goods and chattels, 
rights, and credits, which were of the ſaid 
George, at the time of his death, were, by Fre- 
derick, by divine providence, archbiſhop of 
Canterbury, primate of all England, and metro- 


politan, (to whom the commiſſion of the admi- 


niſtration aforeſaid did belong, in this behalf; 


r 


— * . 
2 =o 


Or thus — And theteupon it was conſidered in our 
ſaid court before us, that, Elixabeih Free the widow re - 
lic, and adminiſtratrix of all and fingular the goods and 


cChattels, rights and credits, which were belonging to 


the ſaid George Free at the time of his death, may have 


execution againſt the ſaid Autbony, for the debt, damages, 
coſls, and cha ges aforcſaid. And have you that money 


Þbelioce us, Oc. 
85 Was 


w _”r ff Of A wn 9H © UN ' e Par 5 kw mea *9 — — ww WW WW a E ES — WW ww rw w 


ok Writs of Erro. I55 
was granted, and committed, in due form of- 
law, to Elizabeth Free, the widow, and relictt 
of the ſaid deceaſed. And for that in our ſaid And {i. fa. 
court before us, it is conſidered, that rhe ſaid 
Elizabeth have execution againſt the ſaĩd An- 
thony, for the debt, damages, coſts and charges 
aforeſaid, as alſo of Fy for her damages, 
coſts and charges by our court before us, 
awarded to the laid Elizabeth, according to the 
form of the ſtatute in ſuch caſe made and pro- g & g w. 
vided: whereof the ſaid Anibony is convicted; III. c. 10. ſ. 
as appears to us likewiſe of record. And have 3. 
you that money before us, on the oftave of Saint 
Hilary, wherefoever we ſhall then be in 
England, to render to the ſaid Elizabeth, for 
- the debt, and the ſeveral damages, cold: and 


charges aforeſaid: And this writ. Witneſs, 
Ge. 2 | 


Scire facias ad anda errores, on error 10 
reverſe outlatory in the King's Bench. 


(GEORGE the third, Sc. To the ſherifi's 
of London greeting. Whereas {nn Sim's, 
lately in our court, betore us, impleaded Jahn 
Owen late of London, yeoman, in a plea, That 
whereas, (tranſcribe the original writ) to the 
damage of the ſaid Ann of 100l. as it is ſaid. 
And the faid Jobn becauſe he did not come be- 
fore us, to anſwer to the ſaid Ann in the ſame 
plea, was put in cxigenc, and in the huſtiogs 
of the Gur/dhall of the city of London, on that 
oceaſion, was afterwards, outlawed ; 3 as by the 
the reco:d ana proceedings thereof, in our ſaid 
court before us remaining * appears: 


and 


* 

s 

g 44 
<a 


adnd becauſe, on the part of the ſaid Job, az 
we are informed, a manifeſt errog hath hap. 
pened in the record and proceedings aforeſaid, 
and alſo in the pronouncing of the outlawry 
aforeſaid, thereupon the ſame Jobn hath proſe- 
cuted our writ of error, directed to our juſtices 
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in the 19th year of our reign. 
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aſſigned to hold pleas in our court before us, 


commanding them, that inſpecting the record 


and proceedings aforeſaid, they farther cauſe 
to be done therein, for the annulling of the 


outlawry aforeſaid, what of right, and accord- 
ing to the law and cuſtom of this kingdom of 


England, ſhall be neceſſary to be done in the 
premiſſes. And the ſaid Jobs hath thereupon 
duly aſſigned his errors, on record; as by the 
inſpection thereof | likewiſe appears to us: 
Therefore we command you, that by good and 
lawful men of your bailiwick, you give notice 
to the ſaid Ann Sims, that ſhe be before us, on 
the morrow of All Souls, whereſoever we ſhall 
then be in England, to hear the record and 


proceedings aforeſaid, and alſo the errors, in 
the pronouncing of the outlawry aforeſaid, aſ- 


ſigned, if ſhe ſhall think fit. And farther to 
do and receive what our ſaid court, before us, 
ſhall then and there conſider of her, in this 
behalf. And have there the names of thoſe 
by whom you ſhall give her notice, together 
with this writ. Witneſs Hilliam Earl of 
Mansfield, at Weſtminſter, the 23d day of June, 


Stormont and M ay. 


Scire 
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Scire facias againſt bail in error on a judgment 
F ibe King's Bench. © 


(GEORGE the third, by the grace of 
God, of Great Britain, France, and Ireland, 
king, defender of the faith, &c. To the 
ſheriff of Middleſex, greeting: Whereas Jobn 
Spencer of King ſtreeti, in the pariſh of St. 
Margaret,” Weſtminſter, in the county of Mid- 
dleſex, gentleman, and 'William Spry, of 
Bridge. ſtreet, in the ſame pariſh and county, 
gentleman, on the third day of May, in the 
nineteenth year of our reign, before Sir 
William Henry Aſbhurſt, knight, one of our 
juſtices aſſigned to hold pleas in our court 
before us, at his chambers in Serjeant*s Inn, 
Chancery-lane, London; came in their proper 
perſons, 'and according to the form of the 
ſtatute in ſuch caſe made and provided, ac- 
knowledged themſelves, and each of them 
ſeparately,” did acknowledge himſelf, to 
owe to Job Samſon, the ſum of 2001. of 
lawful money of Great Britain, to be paid to 
the ſaid Fob, his executors, or aſſigns; and 
unleſs they ſhould ſo do, the ſaid Fobn and 
William did grant and agree, and each of 
them for himſelf did grant and agree, that 
the ſaid 200 J. of their, and each of their, 
lands and chattels, ſhould be made and 
levied to the uſe of the ſaid Fob, upon the 
condition following, to wit: That whereas 
the aforeſaid Job, lately, in our court before 
us, at Weſtminſter by bill, without our writ, 
and by the judgment of the ſame court, re- 
Os covered 


„ 


as of the ſaid Eaſter term, in the 19th year 


1 EE 
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covered againſt Walter Ralbigb, io0l. for his 
damages, which he had ſuſtained, as well by 
means of the not performing certain promiſes, 
and undertakings, then lateſy made by the ſaid 
Malter, to the ſaid Job, as for his coſts, and 
charges, by him, about his Suit, in that be. 
half expended, whereof the ſaid Malter had 
been convicted; as appeared of record in our 
faid court before us, at Weſtminſter : And 


. whereas, the ſaid Walter brought a writ of er- 


ror vpon the judgment aforeſaid, returnable 
hefore our juſtices of the common Bench, and 
barons of our Exchequer, of the degree of the 
coif, in our Exchequer chamber, at Weftmin/- 
ter, on Wedneſday the 12th day of May, in the 
ſaid 19th year of our reign: F therefore the 


ſaid Yolier ſhould proſecute the ſaid. writ of 
-error,with effect, and alſo ſhould ſatisfy and pay 


to the ſaid Fob, if the ſaid judgment ſhould be 


affirmed, or the ſaid writ of error be diſcon- 


tinued, in his default, or he ſhould be nonſuit 


therein, as well the damages, coſts, and charges 


aforeſaid, adjudged upon the ſaid judgment, 
as alſo. all ſuch colts, charges, and damages, as 
ſnould-be awarded to the ſaid Job, for delay- 
ing of execution of the judgment aforeſaid, 
for proſecuting the ſaid writ of error; then the 
ſaid recognizance ſhould be void, or elſe to be 
and remain in full force and virtue. Which 


ſaid recognizance, the ſaid juſtice afterwards, 


(to wit) on the ſaid, 3d day of May, in the 19th 
year, aforeſaid, brought into our ſaid court be- 
tore us, to he inrolled, and the ſame was then 
and there inrolled, in our ſaid court before us, 


atorts 


an 12 R K 1 48 __ * 
ä 9 * Cr * * 15 
* ; r r 2 * 2 WY 
N ä 3 8 74 * 7 - \ 2 * * 
7 7 > 
1 VF * « 
9 5 . N , 
- bp: 
: 


of Writs of Exroz. 
| aforeſaid. As by the record thereof now re- 


maining in our faid court before us, manifeſt- 
ly appears. And whereas ſuch were the pro- 


ceedings, in the ſaid cauſe, vpon the writ of 


error aforeſaid, in our ſaid court f Exchequer 
chamber aforeſaid, at Weſtminſter aforeſaid, be- 
fore our ſaid then juſtices of the Bench afore- 
ſaid, and the barons of our court of Exche- 
quer aforeſaid, of the degree of the coif, that 


afterwards, (to wit,) on the 6th day of Novem- 


ber, in Michaelmas term, in the 2oth year of 
our reign*, the ſaid writ of error was duly non- 
proſſed, and 127. were then and there adjudged, 
in and by the ſaid court of our Exchequer 
chamber, at Viſtminſter, to the ſaid Fob, for 
his coſts and damages, on occaſion of the de- 
lay of execution of the aforeſaid judgment, on 
pretence of the proſecution of our ſaid writ 
of error. As by the record thereof, remitted 
into our court before us, at Veſtminſter afore- 
ſaid, from our ſaid court of our Exchequer 
chamber, and now there remaining, manifeſtly 
appears. Nevertheleſs the ſaid Walter hath not 
paid the ſaid damages, colts, and charges, ad- 
judged to the ſaid Job, on the ſaid judgment, 
or any part thereof; or the ſaid 127. fo ad- 
judged to the ſaid Job, for his coſts and da- 
mages aforeſaid, or any part thereof; as we 


have received information in our ſaid court be- 


fore us, from the ſaid Job ; wherefore the ſaid 
Job hath intreated us to provide him a pro- 
per remedy in this behalf; and we being wil- 


— 


Or. the judgment aforeſaid, was in all things affirmed. 


ling 
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ling that what is juſt ſhould bedone on this oc- 
caſion, command you, that by good and lau- 

ful men of your bailiwick, you make it known 

to the ſaid Jahn and William, that they be be. 

fore us, at Weſtminſter, on AMonday. next after 
eight days of Saint Hilary, to ſhew if they 
have, or know of, any thing to ſay for them. 
ſelves, why the ſaid Fob ought not to have his 

| .£xecution. againſt them, and each of them, 
a for the ſaid 200 l. by them jointly, and ſeve- 
rally, acknowledged, in form aforeſaid, accord- 
ing to the force, form and effect of the ſaid re- 
cognizance, if it ſhall ſeem expedient to them 

ſo ta do. And further to do and receive what 
our court before us, ſhall then and there 
conffder of them in this behalf; and have you 
there then che names of thoſe by whom you 
[ſhall make it known to them, and this writ, 

. Wunets William Earl of Manyfeld, at Weſiminſ. 

ter, the'29th day of November, in the 20th 
year of our reign. 
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Stormont and Way 


Seire facias againſt the executors of bail in er- 
tor in the Exchequer chamber. 


; T1 


"GE ORGE the third, &c, To the ſherif 
of Middleſex, greeting. Whereas Jobs 
Spencer of King ſtreet, in the pariſh of Saint 

| Margaret, Weſtminſter, in the county of Midall. 
8 ſer, gentleman, on the 3d day of May, in the 
| 19th year of our reign, before Sir Willian 
Henry Aſbburſt, knight, one of our juſtices a. 


ſigned to hold pleas in our court before 9 
: "7 ; q 
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his chambers in Serjeant's Inn, Chancery-lane, 


London, came in his proper perſen, and accord- 


ing to the form of the ſtatute in ſuch caſe made 
and provided, acknowledged himſelf to- owe 
to Feb, Samſon, the ſum. of 200 l. of law- 


ful money of Great Britain, to be paid to 


the ſaid, Job, his executors, or aſſigns; and un- 
leſs he ſhould ſo do, the ſaid Jobn did grant 
and agree, that the ſaid 200 l. of his lands, and 


chattels, ſhould be made and levied, to the 
uſe of the ſaid Job, upon the condition follow- - 


ing, (to wit ) That whereas the aforeſaid Fob, 


lately in our court before us, at Ve minger, by 


bill, without our writ, and by the judgment of 
the fame court, recovered againſt Walter 
Raleigh, 1001. for his damages which he had 
ſuitaued, as well by means of the not perform- 
ing certain. promiſes and undertakings, then 
lately made by the ſaid Waller, to the ſaid Fob, 


as for his coſts, and charges, by him about his 


ſuit in that behalf expended, whereof the ſaid 
Walter had been convicted; as appeared of re- 
cord in our ſaid court before us, at Weſtminſßer. 
Ang whereas the ſaid Walter brought a writ of 
error, upon the judgment aforeſaid, returnable 
before our juſtices of the common Bench, and 
barons of our Exchequer, of the degree of the 


cif, in our Exchequer chamber, ar Weſtminſter, . 


on Wedveſday the the 12th day of May, in the 
ſaid 19th year of our reign. F rherefore the 
fad Walter ſhould proſecute the ſaid writ of 
error with effect, and alſo ſhould ſatisfy and 
pay to the ſaid Job, (if the ſaid judgment 


ſhould be affirmed, or the ſaid writ of error be 


diſcontinued in his default, or he ſnould be 


M 2 none | 


161 


62 


. chequer chamber, and now there remaining 
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onſuited therein, ) as well the damages, coſts 
and charges aforeſaid, adjudged = the ſaid 
judgment, as alſo all ſuch coſts, charges, and 
damages, as ſhould be awarded to the ſaid Ann, 
for delaying of executionof the judgmentafore- 
ſaid, for proſecuting the ſaid writ of error; then 
the ſaid recognizance ſhould be void, or elſe to 
be and remain in full force and virtue. Which 
ſaid recognizance, the ſaid juſtice, afterwards, 


(to wit) on the ſaid 3d day of May, in the 19th 
year aforeſaid, brought into our ſaid court be- 
fore us, to be inrolled, and the ſame was then 


and there inrolled in our ſaid court before us, 
as of the ſaid Eaſter term, in the 19th year 
aforeſaid : As by the record thereof, now re- 
maining in our court before us, manifeſtly ap- 
pears. And whereas ſuch were the proceed- 
ings, in the ſaid cauſe upon the writ of error 
aforeſaid, in our ſaid court of Exchequer 
Chamber at Weſtminfler aforeſaid, before our 
ſaid then Juſtices of the Bench afore- 
ſaid, and the barons of our court of Ex- 


- chequer aforeſaid, of the degree of the «if, 


that afterwards, (to wit) on the 6th day of 
November, in Michaelmas term, in the 20th 
year of our reign, the ſaid writ of error * was 


_ duly nonproſſed, and 12/7. were then and there 
_ adjudged, in and by the ſaid court of our Ex- 
cChhequer chamber, at Weſtminſter, to the ſaid 


Fob for his coſts, and damages, on occaſion 
of the delay of execution of the aforeſaid 
judgment, by the proſecution of our {aid 
writ of error; as by the record thereof, 
remitted into our court before us, at Yeſtmin/- 
ter aforeſaid, from our ſaid court of our Ex 
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* Or, the judgment aforeſaid was in all things aficnel 
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maniſeſtly appears. And afterwards, the ſaid 


John Spencer, at Weſtminſter, in your county, | 


made his laſt will and teſtament in writing, and 
thereby appointed Themas Atall executor there- 
of; and afterwards died there; the ſaid Job 


being no ways ſatisfied of his damages, coſts 


and charges aforeſaid, adjudged on the ſaid 
judgment, or any part thereof, or the ſaid 127. 
lo adjudged to the ſaid Job, for his coſts and da- 
mages aforeſaid, or any part thereof; as we have 
received information, in our ſaid court before 
vs, from the ſaid Job : Wherefore the ſaid Job 


hath intreated us to provide him a proper re- 


medy in this behalf: And we being willing 
that what is juſt ſhould be done on this occa- 


fon, command you, that by good and lawful. 


men of your bailiwick, you make it known to 


on Wedneſday next after the. octave of the 
Holy Trinity, to ſhew if he hath or knows of 
any thing to ſay for himſelf, why the ſaid 70 
o:ght not to have his execution againſt him, 
for the ſaid 200 J. by the ſaid John acknow- 
edged in form aforeſaid, according to the 
force, form, and effect of the ſaid recogni- 
zance; if it ſhall ſcem expedient to him fo to 
do. And further to do and receive what our 
ourt before us, ſhall then and there conſider 
ff him in this behalf. And have you there 
then the names of thoſe by whom you ſhall 
mke it known to him, and this writ, Witneſs 

illiam Earl of Mansfield, at Weſtminſter, the 
ith day of May in the 20th year of our reign, 

15 's Stormont and Way. 


M 2 Previous 


the ſaid Thomas tall, as executor in form 
aforeſaid, that he be before us, at Weſtminſter, 


165 
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Previous to any proceedings againſt the 
bail, the recognizance muſt be entered on 
a roll by itſelf, by the attorney for the 
: | defendant in error, docketed and left in the 

=; - treaſury at Weſtminſter ; thus, 


The term the | ad 7 HTS 
a cas before our lord the king, at Weſt mid. 
| yoo 15 1 of Michaelmas term, in the 21ft year of 
| " _ the reign of our ſovereign lord George the 
third, by the grace of God, of Great Britain, 

France, and Ireland, king, defender of the 

faith, &c. And in the year of our Lord, 1780, 


Roll 454. 


England, BE it remembered, that on 
to wit, Tucſday next after fifteen days 
from the day of Saint Martin, in this fame 
term, before our lord the king, at Weſtmin/- 
ter, Sir William Henry Aſbburſt, knight, one of 
the juſtices of our ſaid lord the king, aſſigned 
to hold pleas before the king himſelf, hath 
here recorded, that on the eighteenth day d 
November, in the year of our Lord, one thou- 

| and, ſeven hundred and eighty, before 
ſame juſtice, at his chambers, ſituate in Sr 
jeant's- Inn, Chancery-Lane, London, came Ju 
Free of High-Street, in the pariſh of Sal 
Mary-le- Bone, otherwiſe Marybone, in ttt 
county of Middleſex, gentleman, and % 
Cape, of Upper Groſuenor*s Street, in the pu! 
of Saint George Hanover Square, in the {a 
county of Middleſex, gentlemen, in their c. 
pr, 
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bk Urits of Erroy|_o | 
proper perſons, and according to the form of 
the ſtatute in ſuch caſe made and provided, ac- 
| knowledged themſelves, and each of them, ſepa- 
rately, didacknowledge himſelf, to owe to Fran- 
cis Martin, the ſum of three hundred and fifty- 
four pounds, of lawful money of Great Britain, 
to be paid to the ſaid Francis, his exeggtors, or 


aſſigns. And unleſs they ſhould ſo do, the 


ſaid 7obn and Joſeph, did grant and agree, that 
the ſaid three hundred and fifty-four pounds 
of their, and each of their lands, and chat- 
tels, ſhould be made and levied to the uſe of 
the ſaid Francis. 


The condition of the above recognizance 


is ſuch, That whereas the aforeſaid Francis 
lately, in the court of our ſaid lord the king, 
before the king himſelf, at Yeſiminfer, by bill, 
without the writ of our ſaid lord the king, and 
by the judgment of the ſame court, recovered 
againſt Richard Berry, one hundred and ſeventy- 
ſeven pounds for. his damages which he hath 
ſuſtained, as well by means of the not perform- 
ing certain promiſſes and undertakings, lately 
made by the ſaid Richard, to the ſaid Fran- 
tis, as for his coſts and charges, by him 
about his ſuit in this behalf expended z where- 
of the ſaid Richard hath been convicted, as ap- 
peareth of record, in the ſaid court of the ſaid 
lord the king, before the king himſelf, at Weſt- 
minſler. And whereas the ſaid Richard hath 
brought a writ of error upon the judgment 
aforeſaid, returnable before the juſtices of our 
lad lord the king of the Common Bench, and 
barons of his Exchequer, of the degree of the 


coif, in the Exchequer Chamber, on Saturday the 
| M3 twenty- 


The Law. and Pꝛactice 
- twenty-fifth day of November, in the ſaid 
twenty-firſt year of the reign of our ſaid lord 

the king. F therefore the ſaid Richard ſhall 
proſecute the ſaid writ of error with effect, 
and-alſo ſhall ſatisfy and pay to the ſaid Francis, 
if the ſaid judgment ſhall be affirmed, or 
the ſaid writ of error be diſcontinued in his 
default, or he ſhall be nonſuit therein, as well 
the damages, coſts, and charges aforeſaid, 
adjudged upon the ſaid judgment; as alſo al 
ſuch coſts, charges, and damages, as ſhall be 
awarded to the ſaid Francis, for delaying of 
execution of the ſaid judgment, by the proſecu- 
tion of the ſaid writ of error: then this recog- 
nizance to be void; or otherwile; to be and re- 
main in full force and virtue. 
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LEAS in the Exchequer Chamber at The general 
Weſtminſter, before Sir William de Grey, proceedings 
knight, chief juſtice of the Common Bench of; the _ 
our ſovereign lord the king, Sir John Skynner, „ 
knight, chief baron of the Exchequer of our 
ſovereign lord the king, of the degree of the 
cif, Sir Henry Gould, knight, Sit William 
Blackſtone, knight, and Sir George Nares, knight, 
the three other juſtices of the Common Bench of 
our ſovereign lord the king: and alſo before 
Sir James Eyre, knight, Sit Beaumont Hotham, 
knight, and Sir Richard Perryn, knight, the 


three other barons of the Exchequer of our ſo- oh, day the 


vereign lord the king, of the degree of the cauſe comes 
coif, on the day of into the Ex- 
in the twentieth year of the reign of king 2% Chame 
George the third, Go. OE 

Dur ſovereign lord the king bath ſent The urit of 
to his right truſty, and well beloved, William error, 
Earl of Mansfeld, his chief juſtice appointed to 
hold pleas before our lord the king himſelf, his 
writ in theſe words, that is to tay, Geozge 
te third, by the grace of God, of Great Bri- 
tain, France, and Jreland, king, defender of 
the faith, Fc. To our right truſty and welle 
beloved, William Earl of Mansfield, our chief 
Juſtice a»po'nted to hold pleas in our court 
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before us, greeting: whereas by the Statute 
made in the parliament holden at Meſtminſer, 
the 23d day of November, in the 27th year of 
the reign of the lady Elizabeth, late queen of 
England, it was by the authority of the ſame 


parliament, (amongſt other things,) enacted, 


that when any judgment, at any time then 
after, ſhould be given in the court of King; 
Bench, in any ſuit or action of debt, detinue, 
covenant, accompt, action upon the caſe, eic. 
ment, or treſpaſs, firſt commenced, or to be 
commenced there, other than ſuch only where 
we ſhould be a party, the plaintiff, or the de- 
fendant, againſt whom ſuch judgment ſhould 
be given, may, at his election, ſue forth out 
of the court of Chancery, a ſpecial writ of 
error, to be deviſed in the ſaid court of Chan- 


cery, directed to the chief juſtice of the ſaid 


court of King's Bench, for the time being, 
commanding him to cauſe the record, and all 
things touching. the ſaid judgment, to be 
brought before the-juſtices of the Common 


Bench, and the barons of the Exchequer, into 


the Exchequer Chamber, there to be examined 
by the ſaid juſtices of the Common Bench, and 
barons aforeſaid; which: ſaid juſtices of the 
Common Bench, and ſuch barons of the Excle- 
quer, as are of the degree of the coif, or fix of 


them at the leaſt, by virtue of the ſaid act, 


ſhall thereupon have full power, and authority, 
to examine all ſuch errors as ſhill be aſſigned, 
or found, in or upon ſuch judgment; and 
thereupon to reverſe or affiim the ſaid judg- 
ment as the law ſhall require: other than for 
errors to be aſbgned or found for, or concerne 


ing 


. 


„C 
ing the juriſdiction of the ſaid ccurt of Ning 
Bench, or any want of form in any writ, re- 
turn, plaint, bill, declaration, or other plead- 
ing, proceſs, verdift, or proceeding whatſo- 
ever. And that after the ſaid judgment ſhall. 
be affirmed, or reverſed, the ſaid record, and 
all things touching the ſame, ſhall be removed 
and brought back into the ſaid court of King's 
Bench, that ſuch further proceedings may be 
had thereupon, as well for execution, as other- 
wiſe, as ſhall appertain : as in the ſaid ſtatute 
is more fully contained. And foraſmuch as in 
the record and proceſs, as alſo in giving of 
judgment, in a plaint which was before us by - 
bill, between William Montgomery, and Thomas 
Pembroke, of a plea of treſpaſs on the caſe, as 
it is ſaid, manifeſt error hath intervened, to the 
great damage of the ſaid Thomas, as by his 
complaint we are informed: which faid error 
no way toucheth us, or the juriſdiction of the 
ſaid court of the ſaid Bench, or any want of 
form in any writ, return, plaint, bill, declara- 
tion, or Other pleading, proceſs, verdict, or 
proceeding whatſoever, as we are informed. 
We therefore, willing that the ſaid error, if 
any be, be duly amended, according to the 
form of the ſaid ſtatute, and full and ſpeedy 
Juſtice. done to the ſaid parties in this behalf; 
do command you, that if judgment be given 
thereupon, that then you cauſe the record and 
procels aforeſaid, with all things touching the 
lame, to come before the ſaid juſtices of the 
Common Bench, and barons of our ſaid Exche- 
chequer, into our Exchequer Chamber, on Satur- 
«ay, the 6th day of Nevewber next 8 

| & at 
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that the ſaid juſtices and barons, viewing and 


examining the record and proceſs aforeſaid, 


may cauſe further to be done therein, as of 


right, and according to the form of the ſaid 
ſtatute, ſhall be meet to be done. Witness 


- oarſelf, at Weſtminſter, the twenty - third day of 


June, in the twentieth year of our reign, 

The anſwer of Villiam Earl of Mansfield, 
chief juſtice within- named. WT 
The record and proceſs of the plaint, 


+ whereof mention is within made, with all 


The tran- 


ſcript of the 

record from 
_ the King's 

i Bench. 


lord George the third, by t 


things touching the ſame, to the juſtices and 
_ barons within ſpecified, at the day and place 


within contained, I certify in a certain iche- 
dule to this writ annexed, as to me is within- 
commanded, ys RM 

| Mansfield. 


Pleas before our lord the king, at Wef- 
minſter, of the term of the Holy Trinity, in the 
twentieth year of the reign of our ſovereign 

5 grace of God, of 
Great Britain, France, and Ireland, king, de- 
fender of the faith, &c. Roll. 8 35. 


Middleſex, (to wit) William Montgomery puts 
in his place Jobn Den his attorney, againſt 

Thomas Pembroke, in a plea of treſpaſs on 

the caſe, is 5 


Middleſex, (to wit) the ſaid Thomas Pembroke 
puts in his place Richard Fen his attorney, 
at the ſuit of the ſaid Villiam Monigemei), 

in the plea aforeſaid. 


| Middieſer, 


4 
— ut 05 IE” en 
 CETIR=E — 


— —— Eats >. no is — 


2 ˖ — 


> 
4 

256. 

* 85 


a : 


A i N E SS Eo 


Middleſex, (to wit) Be it remembered, that 
in Eaſter term laſt paſt, before our lord the 
king at Weſtminſter, came William Montgo- 
mery, by John Den his attorney, and brought 
into the court of the ſaid lord the king, then 
there, his bill agaiaſt Thomas Pembroke, be- 
ing in the cuſtody of the marſhal of the 
marſhalſea of the faid lord the king, before 
the king himſelf, of a plea of treſpaſs on | 
the caſe; and there are pledges for the pro- 2 
ſecution, (to wit) Fohn Doe, and Richard 9 
Roe : which ſaid bill follows in theſe words, 9 
(co wit.) Middlelex. (to wit) MVilliam The dec 
Maonigomery, complains of Thomas Pembroke, tion bv F. 
being in the cuſtody of the marſhal of the Lane, EIA; | 
marſhalſea of our lord the king, before the 1 
king himſelf. For that whereas the ſaid | 
Thomas, on the firſt day of January, in the | 
year of our lord, one thouſand, ſeven hun- = 
dred, and ſeventy-nine, at Landon, (to wit) i 
at Weſtminſter, in the county of Midaleſex 
aforeſaid, made his certain note in writing, 
commonly called a promiſſory note, his own _ 
hand being thereunto ſubſcribed, bearing 
date the ſame day and year aforeſaid, and 
then and there delivered the ſaid note to the 
ſaid William by which ſame note the ſaid 

Tomas promiſed to pay to the ſaid Wil- 
liam, by the name and deſcription of Mr. 
William Montgomery, or order, one month af- 

ter date, the ſum of fiſty pounds, being 
for value received. By reaſon whereot, 
and by force of the ſtatute in ſuch caſe 

made and provided, the ſaid Thomas be- 

came liable to pay to the ſaid William the 


The note was dated London, 1% January, 1779 


tajd 


* 
* . 
E A - 
- 7 
. . 
/ . 
. 
* 
— 
1 — * 
, 


APPENDIX 


aid fum of money mentioned in the {aid 
note, according to the tenor and effect of 


the ſame note. And being ſo liable, 


the ſaid Thomas, in conſideration thereof, 


afterwards, (to wit) on the ſame day and 


year aforeſaid, at Weſtminſter aforeſaid, un- 


dertook, and then and there faithfully pro- 
miſed the ſaid William to pay him the ſaid 
ſum of money mentioned in the ſaid note, 
according to the tenor and effect of the ſame 
note. And whereas alſo the ſaid 7ho- 
mas afterwards, (to wit) on the ſixth day of 
February, in the year of our Lord, one thou- 
ſand, ſeven hundred, and ſeventy-nine afore- 
faid, at Weſftminfler aforeſaid, in the ſaid 
county of Middleſex, was indebted to the 


ſaid William in the ſum of one hundred 


ounds, of lawful money of Great Britain, 
or money before that time had and re- 


ceived by the ſaid Thomas for and to 
the uſe of the ſaid William. And be- 


ing ſo indebted, the ſaid Thomas, in con- 
ſideration thereof, afterwards, (to wit) 


on the ſame day and year laſt aforeſaid, at 


Wiſtmin/ter aforeſaid, in the ſaid county of 
Middleſex, undertook and then and there 
faithfully promiſed the ſaid William, to pay 


him the ſaid laſt-mentioned ſum of money, 


whenever afterwards he the ſaid Thomas 
ſhould be thereto requeſted. (Add fuch 
other counts as the nature of the caſe may re- 
quire. See papes 23, 24, 25, 26, 27, 80, 


and 81.) Nevertheleſs the ſaid Thomas, 


not at all regarding his ſaid ſeveral promiſes 
and undertakings, in form aforeſaid made, 


but contriving, and fraudulently intending, 
£0 
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to deceive and deftaud the ſaid Villiam in 
this behalf, bath not paid to the ſaid Wil- 
liam, the ſaid ſeveral ſums of money, or 
either of them, or any part thereof. (Al- | 1 
though the ſaid Thomas afterwards, (to wit) 2M 
on the ſame day and year laſt aforeſaid, and "2 
often ſince, at Weſiminſter aforeſaid, in the - 
ſaid county of Middleſex, hath been requeſt- 
ed by the ſaid William to pay. him the 
ſame.) But to pay the ſame to the ſaid « 
William he the ſaid Thomas hath hitherto | 
wholly refuſed, and ſtill doth refuſe, and 
the ſame are ſtill unpaid ; to the damage of 
the ſaid William, of one hundred pounds, 
and therefore he brings his ſuit, c. 
And now at this day, that is to ſay, On Imparlanctz {| 
Friday next after the morrow of the Holy | 
Trinity, in this ſame term, before our lord _ 
the king, at Męſiminſter, comes the ſaid WW | 
William by his attorney aforeſaid z And the | 
ſaid Thomas, although at this ſame day ſo- =_ 
lemnly called, doth not come, nor ſay any if 
thing in bar or precluſion of the ſaid action, 1 
of the ſaid William; whereby the ſaid Wil- | 1 
liam remains thereof undefended againſt the = 
ſaid Thomas. For which reaſon the ſaid judgment bj 
Milliam ought to recover his damages, default. 1 
on account of the premiſes, againſt the ſaid i 
Tamas. But becauſe it is not known to 18 
the court of our ſaid lord the king, now 
here, what damages the ſaid William hath 
ſuſtained by reaſon of the ſaid Thomas not 
having performed his ſaid promiſes and un- 
dertakings; it is therefore commanded to 
the ſheriff of the ſaid county of Middleſex, 
| that, 
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that, by the oath of twelve good and laws 
ful men of his bailiwick, he diligently in- 
quite what "damages the ſaid William hath 


ſuſtained, as well on occaſion of the faid 
ö howgf's not having performed his ſeveral 


promiſſrs and undertakings aforeſaid, as for 
his the ſaid William's coſts and charges, 
Which he hath been put unto, about bis 
Tut in this behalf. And that the ſaid ſheriff 
fend the inquiſition which he ſhall take 


tbeteupon to our lord the king, at Wefmin/- 


ter, on Wedneſday next after three weeks of 
the Holy Trinity, under his ſeal, and the ſeals 
of thoſe by whoſe oath he hall take the faid 
inquifition, together with the writ of our 
ſaid lord the king to him thereupon dire- 


0 5 Ihe ſame day is given to the ſaid 


"Wifiam at the ſame place. At which day 
before our lord the king, at Mefminfiir, 
comes the ſaid William by his attorney 
afort ſoid; and the Theriff (to wit) Robert 
'" Peekbirm, Eſq; and Richard Clark, Eſq; re- 
tuens a certain inquiſition,' indented, taken 
before him, at the Guildball, Wefminfer, in 
the ſid county of Micdleſer, on the twenty 
third day of Juue, in the twentieth year of 


the reign of our ſaid lord the king, by vir- 


tue of the ſaid writ of i inquiry, by the oath 


of twelve good and lawful men of his bai- 


\ Jiwick : whereby it is found, that rhe ſaid 
William hath ſuſtained d:mages, by occa- 
ſion of the premiſes aforeſaid, beſides his 
© colts and charges, which he hath been put 
' uOto about his ſuit, in this behalf, ro 52 /. 
10. And. for thoſe coſts and charges to 
twenty ſhillings. — Therefoze it is 


© conſidered, that the ſaid Villian do reco- 
| Pl 26 ver 
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ver againſt the ſaid Thomas his damages 2gth day of 
aforeſaid, by the inquiſition aforeſaid, in Fuze 1779. 
form | aforeſaid found; and alſo eleven © -/ 
pounds and ten ſhillings, adjudged by the 
court of our ſaid lord the king, now here, 
to the ſaid William, by his conſent, for the 
increaſe of his coſts and charges aforeſaid : 
which ſaid damages in the whole amount 
unto ſixty four pounds. And the ſaid T- 
mas in mercy, &c | ' Merey. 
And thereupon comes here into court in General er. 
the ſaid Exchequer Chamber, the ſaid Thomas tor aſligned. 
in his proper perſon, and prays a day to aſ- | 
ſign error, or errors, in the record and pro- 
ceedings aforeſaid : whereupon a day is given 
to him, by the court here, to aſſign error, or 
_ errors, in the record and proceedings afore- Th, next fit- 
{214, until the day of next Sc. ting of the 
Pleas in the Exchequer Chamber, at Wet out. 
min/ter, before Sir William de Grey, knight, Adjournment 
chief juſtice of the Common Bench of our ſove- d 
reign lord the king, Sir John Skynner, knight, 
chief baron of the Exchequer of our ſove- 
reign lord the king, of the degree of the 
coif, Sir Henry Gould knight, Sir William 
Blackfone, knight, Sir George Nares, knight, 
the three other juſtices of the Common Bench 
ofour ſovereign lord the king; and alſo before 
Sir James Eyre, knight, Sir Beaumont Hotham, 
knight, and Sir Richard Perryn, knight, the 
three other barons of the Exchequer ot our 
ſovereign lord the king, of the degree 
of the coif, on Monday the firſt day of Feb- The firſt re- 
ruary, in the twentieth year of the reign of turn in term 
king George the third, &c. 4 50 2 Ex- 
At which day comes here into court, in! CO 
the ſaid Exchequer Chamber, the ſaid Thomas. © 
785 in 


1s APPEND I x. 
iin his proper perſon, and ſays that in the re- 
cord and proceedings aforeſaid, and. alſo in 

giving the ſaid judgment, there is manifeſt 

error, in this, that is to ſay, that it appears - 

5 by the record aforeſaid, that the judgment 
1  - aforefaid, in form aforefaid given, was 
_ = given for the ſaid William againſt the ſaid 
x _ 2 Thomas © whereas by the law of the land, 
judgment ought to have been given for the 

ſaid Thomas againſt the ſaid William: and 

-, {,.+-2, - thereforein that there is manifeſt error; and 

+1, 0 : he faid Thomas prays the writ of our lord 

the king, directed to the ſheriff of Middleſex 

. aforeſaid, to give notice to the ſaid William, 

that he be here to hear the record and pro- 
ceedings aforeſaid; and it is granted to him. 
I berefore the ſheriff is commanded, that 


I by good and lawful men of his bailiwick, to 
give notice to the ſaid William that he be 
Fan 104 6-00 here, in the ſaid Exchequer Chamber, on 


| ..-- Wedneſday, the 28th day of April next, &c. 
Tbe frſt re- Pleas in the Exchequer Chamber at Wift- 
tare in Len: min/ier, before Sir Wiliam de Grey, knight, 
n, Chief juſtice of the Cammon Bench of our ſo- 
g vereign lord the king, Sir Jobn Skynner, 
knight, chief baron 415 Exchequer of our 

ſovereign lord the king, of the degree of the 

coif, Sir Henry Gould, knight, Sir William 

 Black/iazue,. knight, and Sir George Nares, 

knight, the three other juſtices of the Con- 

mon Bench of our ſovereign lord the king; 

and alſo before Sir James Eyre, knight, Sir 

; Beaumont Hotham, knight, and Sir Kichard 
Perm, knight, the three other barons of 
the Exchequer of our ſovereign lord the king, 
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of the degree of the ch on Jedneſiley the 
28th day of April in the twentieth year of 


the reign of king George rhe third, Sc. 


At which day comes hete' into court, in 
the ſaid Exchequer Chamber, as well the ſaid 
Thomas, in his proper perſon, as the ſaid 


William, in his proper perſon, and the ſaid 


ſheriff did not return the ſaid writ, nor did 


any thing thereupon: therefore the ſaid 
Thomas, as before, ſays, that in the record 
and proceedings aforeſaid, and alſo in giv- 
ing the ſaid judgment, there is manifeſt er- 
ror, by  alledging the error aforeſaid, by 
him above for error aſſigned, and alledged; 
and prays that the faid judgment, by reaſon 
of that error, and other errors in the record 
and proceedings aforeſaid, may be reverſed, 
annulled, and entirely held for nothing. 
And the ſaid William ſays, there is not any 


error in the record and proceedings afore- 


ſaid, or io giving the judgment aforeſaid ; 
and prays that the court of Exchequer Cham- 
ber of our lord the king, here, would pro- 
ceed to examine as well the record and pro- 


ceedings aforeſaid, as the aforeſaid cauſe by 


the ſaid Thomas above aſſigned for error; 
and that the ſaid judgment may be in all re- 
ſpects affirmed. But becauſe the court of 
our lord the king, here, is willing to adviſe 


of and upon the premiſſes, before judgment. 


ft * thereupon ; a day is given to the 
ſaid parties here, in the ſaid Exchequer 


17 


Chamber, until Friday the 1 1th day of June The day of 
next, Sc. to hear judgment thereupon ; 2cjournment, 


tor that the court of our lord the king of 
| N the 


ee eee u. 
wiſeg, c. IT a 


Middkees, (to 1 8 koste — ; in 


illi 
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his place, Righord Fen his attorney, gait: 
ee e N15 mne 1 


errors. 


Middleſex, (to wit), The ſaid, W 2 Max. 


gomery, puts in his place John, Peu his attor- 
ney, at the uit of the ſaid Tha n. 


in che plea aforeſaid. . EL IH 


Pleas in the Exchegu r Chamber, at yu / 


ter, before Sir 25 Skynner, knight, chief 
baron of the Exrhequer of our ſovereign 


be names of lord the king, of the degree of the coif, Si 


the judges 
prefent at the 
Aſirmance, 


Henry Gould, knight, Sir William Blackjone, 
knight, and Str George Nares, knight, three 
of the juſtices of the Common Bench of our 
ſovereign lord the king; and alſo before Sir 
Beaumont Hothaw, knight, and Sir Rich. 
ard Perryn, kvight, two of the barons of 
the Exchequer TY gur ſovereign lord the 
king, of the degree of the coif, on Friday 


the 11th day of June, in the twentieth year 


of the reign of king George the third, &c. 
At which day comes here into court, in 
the ſaid Excheguer Chamber, as well the fad 
_ Thomas, as the laid William, by their attornies 
aforeſaid. Mbereupon the premiſſes being 
conſidered, and as well the record and pro- 
ccedings aloreſaid, and the judgment there- 
on given, as alſo the cauſe for error above 
aſſigned, being, by the court of our lord 
the king here, diligently examined, and 
fully underſtood: 77 apt ears to our faid 
court of our lord the king here, that the 
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judgment aforeſaid is not in any wiſe erro- 
heous, or defeftive, and that in the record and 

roceedipgs aforeſaid there is not any error. 
Eherekoze it is conſidered, that the judge Affrmanoe. 
ment aforefaid be in all reſpects affirmed, 
and ftand in it's full force, ſtrength, 
and effect: the ſaid cauſe for error above 

aſſigned and alledged in any wife notwith- - 

ſtanding, And it is further conſidered, 
that the ſaid William do recover againſt the 
ſaid Thomas, 181. adjudged to the ſaid Mil. Cofts, 
tem, at bis tequeſt, by the court of our lord 5 
the king, here, according to the form of 
the ſtatute in that caſe made and provided, 
for. his damages, coſts, and charges, which 
he hath fuſtained, by reaſon of the delay of 
the exeeution of the judgment aforeſaid, by 
the proſecution of the ſaid writ of error. 


Mbetrupen the record and proceedings of Remittitur. 


the ſaid juflices of the Common Bench, and 
the ſaid batons of the Exchequer, before them 
had in the premiſſes, by the ſaid juſtices and 
barons before our lord the king, whereſo- 
ever, (fc. Are remitted, according, to the 
ſotm of the ſtatute of the 27th year of the 
reigh of queen Elizabeth, Sc. 


N 2 | Nonproſs 


* BED. 
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AP Hat 1 X. 


Non; pros in error in the Kalte, 
Chamber. 3830 


And thereupon comes here into court, in a the | 
ſaid Excheguer Chamber the ſaid William in his 
proper perſon, and prays a day to aſſign error, 
or errors in the record and proceedings afore- 
ſaid ; whereupon a day is given him by the 
court here to aſſign error, or errors, in the re- 


| Adjournment cord and Fe oa aforeſaid hang ond 


| Adee 
day. 


William 12 l. „ to the ſaid Thomas at 


- 4 . * 


one, knight, and Sir 2. Nara kobe the 
three other Jugs of the Common | Bench of 


the three other —. 4 of the Porn kv of 
our ſovereign lord the king, of the degree 
of the coif, on the day of in the 
twenty- firſt year of che reign of king George 
the third, Sc. 

At which day the ſaid William, being ſo- 
lemnly called, did not come, neither does he 
farther proſecute his ſaid writ of error. There- 
fore it is conſidered, that the ſaid William be in 
mercy, c. And it is farther confidered, that 
the ſaid Thomas do recover againſt the ſaid 


his 
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his requeſt by the court of our lord the king. 
according to the form of the ſtatute in that 
caſe made and provided, for his damages, 
coſts and charges, which he hath ſuſtained, 
and been put to, by occaſion of the delay of 
the execution of the judgment aforeſaid, and 
on pretence of proſecuting the ſaid writ of er- 
ror. Whereupon the record and proceedings 
of the ſaid juſtices of the Common Bench, and 
the ſaid barons of the Exchequer, before them 
had in the premiſſes, hy the ſaid juſtices of 
the Common Bench, and barons of the Exche- 
quer, before our lord the king whereſoever, - 
Sc. Are remitted, according to the form of 
the ſtatute of the 27th year of the reign of 
queen Elizabeth, c. | 


The Exchequer Chamber is a branch of the 
court of Exchequer, in which there are no more 
than two return days in every term: one is called 
the general affirmance day, being appointed by the © 
judges of the Common Pleas, and barons of 
the court of Exchequer, to be beld a few days 
after the beginning of every term for the general 
afirmance or reverſal of judgments. The other 
is called tbe adjournment day, which is uſually 
beld a day or two before the end of very term: : 
on the firſt of theſe days judgments are affirmed, 
or reverſed, or writs of error nonproſſed : The 
intent of the latter is, to finiſh ſuch matters as 
were left undone at the former; on which laſt 
mentioned day alſo (as well as on the firſt) judg- 
ments may be affirmed or reverſed, or writs of er- 
ror nonproſſed, on paying ſixteen ſhillings extra- 
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In page 13, line 22. for II. & II. W. III. read 
*. & Xt P : 


31, note at bottom, for nonpoſs, 
read nonpros. p. 36, J. 2, from the bottom, for 


premiſſes, read promiſes. p. 52, for Chap. XI. 
read Chap, X.&c. p. 65, I. 5, in the foot note, 
for certiorari, read ſcire facias: p. 87, l. 25, 
and 26, for error in fact, read correcting error, 
P. 102, J. 2, for were remitted, read are remitted. 
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